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‘Mediation’ as a Pivotal Tool in Alternate Dispute
Resolution in Industry Parlance

Samrat Bandopadhydy

Abstract
With the adoption of new innovative, creative andgeenance-oriented approach in Commercial landscape
complexity and legal issues are seeing an unpretedegrowth. It is seminal and vital to note thattie domain
of ‘Alternate Dispute Redressal’ mechanism, prowittee opportunity to explore amicable settlemendisputes
inter alia without the hassles of Court visits, diimg of common grounds, negotiable and plea-baiiggin
techniques, mutually negotiated solution, avoidiegdency of cases, timely and efficient utilisatémesources
to arrive at solution. Mediation as one of the amtilegally and statutory backed solution providesalternative
to business stakeholders in the value chain of ‘@ensial landscape’ to resolve disputes in an eiffectnanner,
where the parties are in control and avoid the &tied process in arriving at a timely solution, thley avoiding
untimely and preventing unexpected manner of da&pof cases. The instant paper is an attempt tk lab
technological and management best practices adtessiation and in international parlance. The igtibn in
opting for “mediation” as an alternative dispute creessal with advancement of technology and propetied
motivated purpose of arriving at a ‘Win-Win situati for all the stakeholders without affecting theog will,
revenue downfall and aspiring for long term solutisnbeing explored and analysed in the instant papbe
statutory provisions of Mediation along with Sectit®?A of Commercial Courts Act, 2015 read with Secién
being added to Code of Civil Procedure vide Civil Rahare (Amendment) Act, 1999 is being analysed tailde
along with judicial precedents. The advantages @inmaining confidentiality and voluntary approachav
mediation are another facets of the analysis wisleding conjointly with Mediation Bill, 2021 from titational
perspective in the instant deliberation.

Keywords: Mediation, Alternate Dispute Redressal, Plea Bamigaj, Commercial Courts, Civil Mediation
Council, Mediation Conciliation Project Committee,dmational norms.

Introduction

‘Alternate Dispute Resolution’ (ADR) System provsdine mechanism and the framework to
resolve dispute amicably where the parties havimlagrent advantage of timely and speedy
resolution. Various alternate dispute resolutioghteque in the form of Arbitration,
Mediation, Conciliation, Negotiation are emerging a positive and most sought after
resolution framework which provides the partiesatwid the delay caused by pendency of
cases and to tackle and arrive at solution witlgming through the time consuming battle of
litigation in adversarial system of justice in ladMediation as a viable option provides the
base to not only resolve the personal disputeslsotthe commercial disputes.

The jurisprudence of Mediation is inbuilt in thdtawval ethos of the country. History is replete
with examples of Lord Sri Krishna playing the pairmediator between the Pandavas and the

1 Director, Central Government Civil Services Officegroup A, Government of India, BE (Information Scieec
and Engineering), MBA (IIT Kharagpur) and presentlyyrsuing LL.B. 39 year at RGSOIPL, IIT Kharagpur,
email id hi.samrat.2015@gmail.com
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Kauravas in the famed battle of Mahabharata. Eaextep closer to the family dispute matters
in childhood time was addressed by senior or €ldeesnbers of the family in an amicable
manner. The success of the family mediated dispattefildhood provides us the direction
that if in the early years of one’s life if the pliges are settled within the family, then it has
the advantage of problem being solved at familelleather than being escalated to higher
pedestal, at time in Hon’ble Court of Law. It benkoone of think and analyse that if the
problem are solved at family level then, Is it g or the arrogance or lack of trust that there
has been an upward trend in matter of disputeshndnie surfacing in various Court of law?
The answer or solution to the issues may be a sirapt innocuous one. The concept of
‘Mediation’ is age old and has garnered tractiomlghover.

Mediation as viable option of ADR

Mediation provides the opportunity to parties tod@ss the issues directly and without
encroaching on the rights of other in a mode ofrisgaand exchanging of complete
information and to arrive at a mutual amicablelsetent. In this the parties take control of
the settlement of the disputes themselves, whereMlediator’ acts as a facilitator and is a
guintessential catalyst to solve the issues enmapafiiom the dispute. Thereby, it is
supplicated that the mode of ‘Alternate Dispute dRéon’ is a win-win situation where
parties try to arrive at a solution in a timely Has. This brings advantages of ensuring
protection of ‘confidentiality’, impartial mannef dispute resolution from the perspective of
Mediator, equality of parties with the willingnesithe parties to go for settlement of dispute
with minimal utilisation of resources and in a ghea and cost-effective manner. The
positives of the Mediation are first and foremdbkg legality in the eyes of law in dispute
settlement. Secondly, the process enables onet tdogin and express their issues in a
structured and less cumbersome and flexible mannan environment, which is assisted by
counsels of the clients. Thirdly, this also enalttesparties to negotiate and to analyse all the
options and to arrive a solution that would alsevent imbalance of traditional and hitherto
mode of arriving at solution, which are lengthy amcbnvenient to parties.

In the personal dispute space, the matrimonialutiéspare getting solved and have opened the
vista of opportunities to listen to the parties aadch a solution. It also has the advantage of
preventing and avoiding the litigation process Wwhgaps one of the mental and cost
associated with carrying on the lengthy and cuntieessettlement in Courts of Law. It is
pertinent to mention that when if the parties failarrive at a solution via the ‘Alternate
Dispute Resolution’, they can continue furthertasduit is returned to the Court where it was
documented. The system of looking at alternate nubderive at solution is in sync with the
adjudicatory judicial process of arriving at a siwn and thereby, avoiding and preventing
load on the Hon’ble Courts. The Indian judicial teys is primarily based on the philosophy
of exhausting all the options at the lower judicgatup before arriving at the doors of the
higher judiciary.

The solution of Mediation achieves the purpose fgbéng the Mediators to solve the matter
expeditiously and following the rules and in comnfi@nce to the ambit of solutions as
enshrined in the provisos of legal enactments.irieetly, not only the process enables to
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avert the expanding loads on the Court but alsblesghe parties to consider the opinion of
the Mediator at their own discretion. The suggestiof the Mediator are not binding on the
parties. The mediator has the option to meet thitegaseparately or both of them together as
per the convenience of the parties.

Trained Mediators- A Quintessential Factor

The skill and talent of the Mediator plays a pivatae in the entire process of Mediation.
Though the role of the Mediator is that of a faatbr, the fulcrum of the success of the
mediator depends on the way and the conduct ofMBdiator. There are two types of
Mediation centres, one that of Court annexed miediatentre and the other outside the
complex of the Court. There are options for optimgmediation by parties’ pre-litigation and
post-litigation. The applicability of Mediation teolve commercial disputes requires the
mediator to exhibit and demonstrate subject madtgrertise, where the nuances of the
business have to be understood by the mediatdhasarties are enabled to arrive a solution
that is amicable at the same time financially \eabl

In the commercial space, the option of opting fadition could be based on ‘Cost-benefit
Model’ and ‘Long term sustainability’. The mediatmas to demonstrate the art of negotiation
and an ability to carry on the process of ‘pleagharing’ as both the parties look to the ‘zone
of convenience’ to arrive at a solution. In caskparysonal disputes, the mediator should be
able to ‘empathise’ rather than to ‘sympathise’wihe parties involved in the suit. The
growing importance of Mediation to arrive at sabatifor matrimonial disputes has been a
success story which has not only being able to §ioldition but also enabled the court to
concentrate on other litigation issues. Trainind amwareness of mediation has to be multi-
level and multi-dimensional, it has to be all irgilte process to educate and make them aware
of the scope and ambit of mediation as a viablemidbol for meeting the ends of justice and
for efficacious delivery of justice.

Mediation providing impetus to Justice Delivery

The vital characteristic of Mediation has been thiavoluntary nature as an option for the

parties; its non-binding and interest-based proeedvhich ensures confidentiality for the

parties involved. The parties could terminate maaliaat any time, if they feel it does not

appeal to them. The decision has a non-bindingacheristic which makes it a viable option,

where the mediator assists the parties to arriveegotiated solution. This becomes
quintessential for parties who are not even atiriglkerms with each other. Unlike, the

arbitrator, the mediator is not a decision makeit, & catalyst to the process of finding a
solution. The solution primarily in mediation indel due consideration to varied factors such
as financial, social, cultural, business and pebkadnterests as well. The principle of

‘Confidentiality’ ensures that parties when weighithe option need not be bothered by the
future consequence beyond the realm of mediatiadidion ensures a holistic approach to
decision making for arriving at a negotiable grodmdeffectively reaching at a solution that

is significant not only for the parties but also fiee long term goodwill of the stakeholders in
the value chain of business. In economically adgdncountries including Australia and

Canada, mediation is evolving as a viable optianalternate dispute resolution process. In
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this context, even in the existing framework, CiWlediation Council and Mediation
Conciliation Project Committee would have a semin& to play.

Mediation- From Judicial Prism

Section 89 of Code of Civil Procedure, 1908 is ewgring for the Civil Courts to refer to
matters for alternate dispute redressal as it tbelpresent shape with the passage of the CPC
(Amendment) Act, 1999 Though at the time of commencement of the CodeCifl
Procedure, 1908, a provision was provided for Ali¢e Dispute Redressal and thereafter, it
was repealed by Arbitration Act (Act 10 of 1940)3den Section 49 and Schedule 10. The old
provision had reference only to Arbitration and pt®cedure under Second Schedule of the
Code. It was thought that enactment of Arbitratibet, 1940 has a consolidating effect
rendering Section 89 of Code of Civil Procedures@serfluous. However, the said Section 89
was re-invigorated with new options and not restddo Arbitration only.

It is vital to note that recommendation and effmtd aw Commission as well as Malimath
Committee report has a profound effect on the finalusion of Section 89 of Code of Civil
procedure by Section 7 of the CPC Amendment Ac®919vhich enables the Court to refer
the suit which is surfacing before it to direct fpeties to opt for mode of settlement outside
the Court. It is pertinent to note that Order X &alA of the Code of Civil Procedure has a
provision to direct the parties to opt for outsideurt settlement as per sub-section (1) of
Section 89. It is also pertinent to note that me lwith Section 23 of Hindu Marriage Act 1955
and Section 9 of the Family Courts Act 1984, thevHle Court of Law is its endeavour tries
for re-conciliation between the parties for theleatent of the disputes.

It is pertinent to note that iAfcons infrastructure and Ors. v. Cherian Verkayn§touction
Co. (Pvt.) Ltcf, the Hon'ble Supreme Court of India has laid datve broader areas or
guidelines which are subject matter of AlternatefDie Resolution. In the aforesaid case, it
was ruled that disputes pertaining to election ublip offices, serious cases pertaining to
fraud, forgery, impersonation and cases involvirigpinal matters are not the subject matter
of ADR. The case was seminal from another perspedti alluded to the fact that Mediation
is a essentially a private process where the nmd@bvides the space for the parties to
deliberate and to arrive at a solution; therebyemslly the process itself bring forth ideas
and solutions for the parties to arrive at a ‘veduity’ arrived resolution of disputes.

Mediation from Commercial Dispute Resolution Angle

Mediation is another vital tool to enliven the ldgtive intent as enshrined under Section 12A
of the Commercial Court (Amendment) Act, 2018. Toenmercial landscape is a dynamic
sector which is employment driven and businesswwae sector which is looking for solution
which are cost-effective and maximises the ressumigh its optimal usage. The revenue

2 CPC (Amendment) Act, 1999 came into effect frofdly 2002.
3 Afcons infrastructure and Ors. v. Cherian Verkay Gartsion Co. (Pvt.) Ltd2010 (8) SCR 1053.
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generated and constant endeavour for cost savidglsiof addressing commercial disputes is
in tandem with the basic essence and philosophylediation’. The conceptual base of ‘plea
bargaining’ in management arena where the costt@fée solution for sustainability and
viability of business is provided the needed tactwith the “mediation” working a potent
tool for arriving at a solution for the businessigems. The plenitude of business solution is
augmented by finding solution that is viable fraewenue and cost structure of business at the
same time upholding the golden scales of ‘Goodwilliich is intangible strength of the
business and brand equity of a company.

Technology in Mediation

Technology is a dynamic field which is changinghmhe passage of time. The advent of
disruptive technologies, Big Data, Internet of Tsn(loT), Data Analytics, Blockchain
technology processes, Conferencing Techniques, Dm#émehousing and Encryption
technology are changing the landscape of how bssiaad legal arena functions. Mediation
as a framework and a process has to be technogy sind should be in sync and tandem
with evolving technological techniques and todlss imperative that the success of any legal
endeavour has to be technology driven and at tine siane, should function is a way which is
empowering the common citizenry of the country. Té@hnology would also play a vital role
in training, human resource development, educatimhawareness of the stakeholders in this
endeavour of taking mediation to the last mile &&hble option of alternate dispute resolution
technique.

Data protection as the building block for the cdefitiality of the parties could play a
quintessential role for the wider superset of DRtavy. Building on the international best
practices and benchmarking the processes in ansgste structured and concerted manner
are some of the important milestones which woutdngfthen the structure on which the
alternate dispute resolution framework is beingltbdihe role of technology is a vital
component where accessibility, availability andedfbility are the three A’s which has to be
review and refurbished resulting in bolstering thgstem of dispute resolution in an
environment that is empowering and technology driakethe same time. It is vital to note that
technology would be employment generating whereGkatral Government initiatives of
Digital India, make in India, Startup India and 18teUp India, Atal Tinkering Labs,
Innovation Hub model through hub and spoke modetlie@felopment of Creativity Driven
Labs would encourage more participation of techgylorains of the country.

Awareness on Mediation

Pre-litigation mediation training programme is theed of the hour. Proper awareness at
international and national forums would provide ¢aice for bulwark and foundational base
for the sustainability of mediation as a viable iopt of alternate dispute resolution.
Identifying the stakeholders in the value chairbo$iness is another aspect which cannot be
disregarded. Training programmes for the judiciatdrnity, retired judges of the Apex
Constitutional Court including Supreme Court anel High Courts would have be bolstered
with training programmes for advocates. The pragystemic and institutional mechanism to
strengthen the awareness endeavour with DistrictéBeisional Court Bar Associations and
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Advocates would go a long way in solving the isspestaining to this endeavour for
sensitising citizenry for seeking justice and ogtior alternate mode of resolution of disputes.

Conclusion

The success story for any legal endeavour has &l beclusive process that is citizen-centric
and driven with the objective of addressing thaigéssof the parties in an amicable manner.
Mediation as a option for Alternate Dispute Resohluis an endeavour to look at Win-Win
scenario where the parties are not at loss, raftiegrbenefit not only from the end result but
also from the process of mediation as a wholes fiasitive from the prism of reducing the
pendency of the cases in a significant proportiith the advantages of solution arrived at by
parties themselves. Mediation has seen a huge sigeematrimonial dispute and family
personal cases including property subject matttee Tommercial dispute resolution vis
mediation is taking shape in India and helpingibgies to resolve disputes in cost effective
manner expeditiously.

The current Mediation Bill, 2021 has to be seethin perspective of Institutional Mediation
in the light of the technological developments ahdnging dynamics of the business. With
the passage of time, the training and awarenedéedfators and their capacity building for
taking up cases in the domain of mediation wouldabguantum step in the direction of
judicial process of providing justice in a timelgshion. The common adage of ‘Justice
delayed is Justice denied’ could be tackled in #ectve and efficacious manner by
embracing ‘Mediation’ as a tool for providing jusdi to the seeker and potential litigant,
without going through the litigation process in adsarial system of justice in Courts of law.
The positives of rendering justice is a time-boundnner would strengthen the judicial
edifice and thereby upholding the doctrines eduity, fairness and good conscienctie
basic principles on which the edifice of judiciglseem is being built in India’s vibrant
democracy.
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Analysis of Madhya Pradesh Lokayukt
Evam-Up Adhiniyam, 1981

Divya Kathat

Introduction

Lokayukta institutions are statutory bodies witharny constitutional status. They are

“ombudsman” and they conduct an inquiry into thegdtions of corruption against certain

public functionaries and for other related mattd@ise Administrative Reforms Commission

of India proposed that the Scandinavian ‘indepen@enbudsman’ system be incorporated as
the existing redressal mechanism is ineffective.

Corruption is the primary problem in India. There axtensive issues regarding leakages in
PDS, 'fixing' of public contracts, crony capitalisamd kickbacks which regularly undermine
confidence in the political process. The erosiompulblic trust brings with it its own sets of
problems, a slew of other issues like economicel®sso capital flow and foreign investment,
and disregard for established regulatory mechanérddegal processes.

State legislations govern Lokayukta, their powers/\according to the autonomy rendered to
them by these legislations, as well as the relalignwith the state government, which always
in a position to trammel the effective functioniafjLokayuktas, as the Lokayukta depends
upon the state for assistance in matters of enfoeoe of orders, directives etc.

The proper functioning of the Lokpal at the Cern#réike a distant dream despite lip-service
by the government. The states that have adoptedyludka are: Orissa (Orissa Lokpal and
Lokayukta Act, 1995), Rajasthan (The Rajasthan iokta and UP-Lokayuktas Act, 1973),
Maharashtra (The Maharashtra Lokayukta and UP Ldkag Act, 1971), Uttar Pradesh (The
U.P Lokayukta and UP-Lokayukta Act, 1975), BihahéTBihar Lokayukta Act, 1973),
Andhra Pradesh (The Andhra Pradesh Lokayukta amglléiRayuktas Act, 1973), Karnataka
(The Karnataka Lokayukta Act, 1984), Madhya Pradé$le Madhya Pradesh Lokayukta and
UPA-Lokayuktas Act, 1975), Gujarat (The Gujarat apldkta and UPA-Lokayuktas Act,
1975), Delhi (Delhi Lokayukta and Up-Lokayukta Ac995), Kerala and Uttarakhand
(Uttarakhand Lokayukta Act, 2011), Himachal Pradé¥he H.P Lokayukta and UPA-
Lokayuktas Act, 1973), Assam (The Assam Lokatuktd &PA-Lokayuktas Act, 1985),
Chattisgarh (Chhatisgarh Lok Aayog Adhyadesh, 20@)a (The Goa Lokayukta Act,

1 Assistant Professor, APN Law College Jabalpur (M.P.)
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2013), Haryana (The Haryana Lokayukta Act, 200Barkhand (Jharkhand Lokayukta Act,
2001), Punjab (Punjab Lokauyukta Act, 1996).

Appointment Procedure

The Governor has the power to appoint Lokayukt @mel or more persons as Up-Lokayukt

for conducting investigations according to the [Bmns of this Act.

a) The Lokayukt is appointed after consulting with t@hief Justice of Madhya Pradesh
High Court and the Leader of the Opposition in ltlegislative Assembly ( if there is no
leader then a member selected by the oppositi@imranner as per the directions of the
Speaker).

b) Up-Lokayukta shall be appointed after consultinghwthe Lokayukta, and the Chief
Justice of a High Court should be consulted whbeeeliokayukta to be appointed is a
sitting Judge of a High Court there.

Qualification

a) The person appointed as a Lokayukta should be geJofdthe Supreme Court or he can
also be a Chief justice or a Judge of any High Cioulindia.

b) An Up-Lokayukta must be a judge of a high courtndia, a former secretary to the
government of India, or someone who formerly heldoaition with the central or state
government with a salary at least equal to thataof Additional Secretary to the
government of India.

Oath and Administrative Control

Lokayukt or Up-Lokayukt shall make, subscribe athdzefore the Governor. The lokayukta
will have the power to control administratively tbg-Lokayukta for the purpose of disposal

of investigations under this Act, the Lokayukta nisgue general or special directions to the
Lokayukt considered necessary by him and he mayemakr any case to Up-Lokayukt for

disposal of case. But this will not empower the &ykkta to question any finding, conclusion
or recommendation of Up-Lokayukta.

Term of office and other Conditions of service

The Lokayukta or Up-Lokayukta shall not hold anyic#f of profit or be a member of
Parliament or a State legislature. He must not fmember of any political party or an officer
of a cooperative society. He is not allowed to afgeea business or engage in any profession.
and if he enters this office then he shall resigpmf the office which he holds, if he is
connected with his political party sever his conimecand if practicing any profession he
must suspend practice of such profession.

2 Shefalika Narain, The Requirement of Lokayuktaridi&, IJPS (2019) https://www.ijsp.in/admin/mvc g/
60102_THE%20REQUIREMENT%200F%20A%20LOKAYUKTA%20IN%RIIA.pdf.
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Term of office

The tenure of a Lokayukta or Up-Lokayukta is of ydars and he shall not be eligible for the
second term. If the Lokayukt recommends then ¢he tof Up-Lokayukt could be extended
for a maximum period of three years.

Removal and Resignation of Lokayukta

Lokayukta and Up-Lokayukta may give their resigmatio the Governor. The Lokayukta
shall be removed from his office by the order & thovernor. The said order shall be passed
following an address by the Legislative AssemblWMafdhya Pradesh to the Governor in the
same session that is supported by a majority ofetiti@e membership of the Legislative
Assembly and by a majority of not less than twaethiof the members present and voting for
removal on the grounds of proven misbehaviour capacity.

The removal of a judge is provided in the Judgeuiry) Act, 1968, the procedure for the
presentation of an address and the investigatidrttea proof of misbehaviour and incapacity
of the lokayukta subject to necessary modificationi apply to the removal of the
Lokayukta.

If a vacancy occurs by reasons such as deathnegigig, removal or for any other reason then
the Governor may direct the Up-Lokayukta to act.akayukta. When the Lokayukta is not
able to discharge his functions due to illnessror @ther reason then the Governor may by
order direct the Up-Lokayukta to perform his funos. When the Up-Lokayukta is acting like
Lokayukta, he will have all of the responsibiliti@sd privileges of the position, as well as the
salary, benefits, and perquisites listed in theo8dcSchedule. When the Lokayukta or Up-
Lokayukta ceases to hold office then the said persball be ineligible for further
employment in any cooperative society, Governmeom@any, or Corporation which is
under the administrative control of the Governnwrifladhya Pradesh.

The Lokayukt's salary, perquisites, pension, améroemployment terms must be consistent
with those that were available to him prior to appuoent under the High Court Judges
(Conditions of Service) Act of 1954 or the Supre@mrt Judges (Conditions of Service) Act
of 1958, as applicable.

Jurisdiction

The Jurisdiction of Indian ombudsman is exerciseéémthere occur irregularities, non-action
by the authorities, maladministration and illegalitf jurisdiction or procedure. There is no
uniformity of Lokayukta in terms of covering autht@s. In addition to this permission is
required to investigate cases relating to officeli®ve a certain rank. The matters which are
mostly within its purview are-matters of pensiomatgity, PF, any claims relating to
retirement, removal or termination of service.
The matters which are usually excluded from thisgliction of Lokayukta are:-

< Matters relating to State security

< Actions taken relating to appointments, paymenta@hdr matters of employment.
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» The complaints where there is an alternative renpeegent, before any Tribunal or Court
of Law.

» Actions in which a public inquiry is ordered likander the Public Servants (Inquiries)
Act,1950.

» The complaints which are not made as per stipulp&tbd of limitation in the Act i.e.
beyond the period of limitation (generally 3-5 y@ar

» A matter where there may arise a bias

Inquiry
The Lokayukta and Up-Lokayukta in Madhya Pradegtil siot conduct inquiry in respect of-
1. Any formal or public inquiry ordered under Publier@ants(Inquiries) Act,1950.
2. Inquiry which has been referred under the Commmseifdnquiry Act, 1950; or
3. An allegation against a public employee, if the ptaimt is brought after a period of five
years has passed since the alleged act of corglsaid to have occurred.

Meaning of Allegation

Allegation under section 2(b) of the Act means affiymation that the public servant

i). “Misused his position to gain or favour himselftorany other person or to cause undue
harm to any person;

ii). was actuated in the discharge of his functionsuah public servant by improper or
corrupt motives;

iii). is guilty of corruption; or

iv). is in possession of pecuniary resources or progkstyroportionate to his known source
of income and such pecuniary resources or propertiaeld by the public servant
personally or by any member of his family or by sonther person on his behatf.”

Procedure Relating to Complaints

Every complaint which involves an allegation shmlaccording to the prescribed procedure
along-with a deposit of twenty-five rupees. Thenptainant shall swear in affidavit before
the Lokayukta or any officer authorised by the LyKda. In case of a complaint against a
public servant where Chief Minister is not the cetent authority then neither the deposit nor
the affidavit is required. But both the affidavitthdeposit may be directed if the Lokayukta or
Up-Lokayukta opines it as necessary.

If a person in police custody, a jail, an asylumanother facility for the insane person writes
a letter to the Lokayukta, the letter must be foded to the Lokayukta unopened and without
delay by the police officer or person in chargehait facility. The Lokayukta if deems fit he
may treat the letter as complaint. A person who esakny false complaint in a wilful and
malicious manner under this Act, if he is convicté@d may be punished with rigorous
imprisonment which may extend to two years or witie and fine may extend to five
thousand rupees or with both and the person magrtbered to pay compensation to the
person against whom the complaint was made. Na ahiadl take cognisance of an offence

3Madhya Pradesh Lokayukt Evam Up-Lokayukt Adhiniyd®81,8 2(b), No. 37 M.P. Act of 1981
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punishable under this section, the exception ® igiwhen a complaint is made by or under
the authority of the Lokayukta or Up-Lokayukta. Atiwhally, the complaint shall be
considered formally proven if it bears the signatand seal of the Lokayukta and Up-
Lokayukta, and the evidence of the Lokayukta anel bgayukta shall not be required for the
purpose.

Procedure in respect of enquiry (Section 10)
The Lokayukta or Up-Lokayukta will select the prssethat must be followed for the
investigation, and they will make sure that theuratjustice principles are upheld.

Applicability of Evidence Act and Code of Criminatocedure

The general principles of powers conferred by thieléhce Act,1872 and Criminal procedure
Code,1973 shall apply to the enquiry procedure reefmkayukta or up-lokayukta in the
matter of:-

“(a) summoning and enforcing the attendance ofargon and his examination on oath;
(b) requiring the discovery and production of doemts and proof thereof;

(c) receiving evidence on affidavits;

(d) requisitioning any public record or copy thdrdmm any Court or office;

(e) issuing commission for examination of witnesglocuments; and such other matters as
may be prescribed:

Provided that no proceeding before the Lokayuktalmiokayukta shall be invalidated only
on account of want of formal proof if the principlef natural justice are satisfied :”

The statement on affidavit shall be a sufficieniderce if it is necessary to summon any
Government servant in his official capacity.

“Proceeding before Lokayukta or Up-Lokayukta sheldeemed to be a Judicial proceeding
within the meaning of Section 193 [ and Section]2##8he Indian Penal Codé.”

The Lokayukta or Up-Lokayukta is considered to leoart within the meaning of Contempt
of Courts Act, 1971.

Reports of Lokayukta and Up-Lokayukta
1. If the Lokayukt or an Up-Lokayukt finds the chargesbe true after conducting an
inquiry, he or she must report his or her findiagsl recommendations to the appropriate
authorities in writing, together with any suppogtidocumentation.
2. The competent authority must review the report stibthto it pursuant to subsection (3),
if applicable, the Up-Lokayukt, action taken oreintied to be taken on the basis of the
report, within three months of the date of receifthe report.

4 Madhya Pradesh Lokayukt Evam Up-Lokayukt Adhiniyd®81,8 11, No. 37 M.P. Act of 1981.
5 Madhya Pradesh Lokayukt Evam Up-Lokayukt Adhiniyd®81,8 11 (2), No. 37 M.P. Act of 1981.
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3. The case will be closed under notice to the complai the public servant, and the
relevant responsible authority if the Lokayukt go-Uokayukt is pleased with the action
taken or intended to be done on his recommendatioray other situation, he may write
a special report about the issue to the Governdrtelh the relevant complainant if he
believes the case merits it.

1. The Governor shall receive an annual report froeltbkayukt or the Up-Lokayukt on
the fulfilment of their duties under this Act.

2. If a public servant is the subject of a negativeno@nt in a special report required by
subsection (3) or an annual report required byesttizmn (4), the report must also include
the substance of the defence offered by the psblicant in question and any comments
made by or on behalf of the State Government, gpadment of the State Government,
or the public authority in question, as applicable.

3. Upon receipt of an annual report pursuant to sulmse¢3) or a special report pursuant to
subsection (3). A copy of it plus an explanationmmemust be filed to the State
Legislative Assembly by the Governor.

If some matter appears to be of general publicjexméc or professional interest to Lokayukta,
then he may exercising his discretion make avalabiely the substance of the cases closed
and otherwise disposed off in an appropriate manner

Report of complaint against the Chief Minister at&lPratipaksha

The Lokayukta shall send his report to the Govemidh his recommendations and the
Governor shall take action as he deems fit andogpjate on the report. The Legislative
Assembly must receive both the Lokayukta's repudtthe order that was made.

Staff of Lokayukta and Up-Lokayukta

The Lokayukta may appoint offices and other empdsyfer assistance of Lokayukta and Up-

Lokayukta for the purpose of performing their fuans. The Lokayukta or an Up-Lokayukta

for the purpose of conducting enquiries use theices of:-

» Divisional Vigilance Committee (under section 13-A)

» any officer or investigation agency of the Stat€entral Government with the consent of
that Government; or

* any other person or agency.

Divisional Vigilance Committee is constituted foaad division by a notification in the

Official Gazette. The Committee consists of thresmhers:

» “one shall be retired Judicial Officer not belowethank of a Civil Judge Class | or a
retired executive officer having experience of @suworking not below the rank of a
class | Officer of the State Government.

* One of the members shall be the Chairperson o€trmamittee. The Chairperson and the
members shall be appointed by the State Governniemt the recommendation
of] Lokayukta.
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The member of this Committee has a term of 3 yadwsn he is appointed and he shall be
eligible for re-appointment. The member shall nadrany office after he has attained the age
of 70 years. The chairperson may resign beforeratipi of his term by sending a letter to the
Lokayukta. The minimum age to be appointed as almeens 35 years old. Where there is no
distinct committee, the State Government may alkowWivisional Vigilance Committee to
exercise jurisdiction over another division as wAl enquiry may be done by a Divisional
Vigilance Committee into a complaint referred tdoyt a Lokayukta or Up-Lokayukta and
submit the report to the Lokayukta or Up-lokayukta.

The committee shall ensure the observance of theiples of natural justice. The Committee
shall have the powers under the CrPC, 1973 indl@xing matters:-

“(a) Summoning and enforcing the attendance ofgergon and his examination on oath.
(b) Requiring the discovery and production of doeuats and proof thereof.

(c) Receiving evidence on affidavits.

(d) Requisitioning any public record or copy thdrigom any Court or office.

(e) Issuing commission for examination of witnessegdocuments and such other matters as
may be prescribed.”

The functions of the Committee shall be dischargeder the administrative control of the
Lokayukta, he may issue general or special direstfor the smooth and efficient functioning
of the committees.

Secrecy of Information

Any information obtained by Lokayukta or Up-Lokayuk from the members of the staff for

investigation purpose and any evidence recordembliected shall be treated as confidential.

The Lokayukta, Up-Lokayukta or any public servahtalk not be compelled to give or

produce evidence relating to information recordectalected. This shall not apply to the

disclosure of any information or particulars foe tburposes of :-

* The inquiry or any report or for any action or predings to be taken on such report.

* Any proceedings for an offence under the Officiab®ts Act,1923, or any offence of
giving or fabricating false evidence or for proceed under Section 15

« Any other purpose as may be prescribed.

The protection involved in this Act to Lokayukta Op-Lokayukta or against any officer,
employee, agency or person under section 13 npoisecution or other legal proceeding
shall lie when it is done or intended to be dongand faith.

Suggestions by Lokayukta

The Lokayukta when notices a practice or proceduré apprehends corruption or mal-
administration, he may draw attention of the Gowent and may suggest improvement in
the practice or procedure as he deems appropriate.

6 Madhya Pradesh Lokayukt Evam Up-Lokayukt Adhiniyd®81,8 13(6), No. 37 M.P. Act of 1981.
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Rules

Power to make rules

The Governor by notification may make rules to gaut the provisions of this act into effect.
The Manner and mode of selection of ChairpersonMenchbers of the Divisional Vigilance
Committee, their allowances, conditions of servitaff of the committee and allied matters
shall be made in consultation between the StateefBovent and Lokayukta. The rules so
made shall be laid on the table of Legislative Adsly. Section 18 clarifies that the
Lokayukta or an Up-Lokayukta is not authorizednqure into an allegation against:-

» “Any member of the judicial service who is undee dministrative control of the High
Court under Article 235 of the Constitution of ladi

« the Chairman or a member of the Madhya Pradesh Btdilic Service Commission.”

Rules and other Acts

Madhya Pradesh and Karnataka have separate agémcmmducting investigation which is
headed by the DGP, (states which do not have tla@eecompelled to hire private
investigations for carrying out investigations).

The Madhya Pradesh Special Police Establishment Aé#l7 makes provisions for

constituting a special police force for conductingestigation of offences which affect the
public administration. The act contains provisidescribing the jurisdiction of the forces, the
superintendence and administration of the SpeociagEstablishment.

The Madhya Pradesh Lokayukta Evam UP-Lokayuktae@tigation) Rules,1982 provides
rules relating to investigation like:-

* The procedure prescribed under section 340 of CtRTZ3 shall be followed for matters
pertaining to Clause(b) of subsection (i) of setti®5 of CrPC and the complaint made
under section 340 shall be signed by the officemgpointed for this purpose by the
Lokayukta.

* In cases not covered by the regulations, the Lakayaor Up-Lokayukta shall have the
authority to control proceedings, investigationg] anquiries.

 When an investigation is conducted against a pugivant then after a copy of the
complaint or the grounds of investigation has beerved on the concerned public
servant, then the Lokayukta or Up-Lokayukta shafider an opportunity to him or his
representative so authorised to inspect or copttigavit of the complainant and other
documents filed in support of such statement, campbr affidavit.

» The Lokayukta may issue the directives requirecatoy out the requirements of the Acts,
the rules, and the relevant order.

The State government in consultation with the Lakasg has made the Madhya Pradesh
Lokayukta and Up-Lokayukta (District Vigilance Conti@es) Rules,1995. The inquiry is

7 Madhya Pradesh Lokayukt Evam Up-Lokayukt Adhiniyd®81,8 18, No. 37 M.P. Act of 1981.
8 Madhya Pradesh Lokayukta Evam UP-Lokayukta (Ingatibn) Rules,1982.
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done only in those matters which are forwarded h®y ltokayukta and Up-Lokayukta for
enquiry. The committee submits its inquiry repoots the complaint within a period as
directed by the Lokayukta/Up-Lokayukta.

Cases

1.

In Kanhaiyalal Vishwakarma vs. State of M°P

In this case the petitioner filed a PIL allegingesl financial irregularities committed by
the tahsildar. It was held that the petitioner fimemedy under the M.P. Lokayukta Act of
1981, which is a complete code and it should berted at the first instance. Act has been
enacted with an objective to investigate casesooluption in public life. Public Interest
Litigation in such cases is not entertainable.

Abdul Naim vs State of M,2014(4) M.P.L.J 580

There were allegations that the Block Developmeffic€ has abused his official
position and misappropriated the amount sanctidieedvarious schemes and works.
Allegations made by the petitioner is required ¢oelnquired into in an appropriate forum,
where a detailed inquiry would be conducted agipeprovisions, affording a reasonable
opportunity of hearing to the Respondent. The ipetitvas dismissed as the remedy to
lodge complaint regarding the allegation underMealhya Pradesh Lokayukt Evam-Up
Adhiniyam, 1981 was available to the petitioner.

Harish Sharma vs. State of M,£011(1) M.P.L.J.556=2011(2)MPHT 350

The appellant was appointed to a post in conneatitinthe affairs of the State of M.P.,
relating to anti dacoity operations, he was remateel by the government. FIR was
lodged against him that he had acquired assetsogisgiionate to the income from
complainant’s known sources. It was held that dapebeing Tahsildar Co-ordinator of
Gram Raksha Samiti is public servant within the mirega of Madhya Pradesh Lokayukt
Evam-Up Adhiniyam, 1981.

U.K. Samal vs. Lokayukta Organisation representeough the Legal Advisor, Bhopal
Lokayukta has the power under section 7 to getraagter investigated by the Special
Police Establishment (SPE), the police agency air ttisposal. He has the power to
enquire into the allegations contained in a conmplai other information and he also has
the power to refer the matter to the SPE at argestéthe inquiry.

Dharmendra vs. State of M,R011(3) M.P.L.J. 598=2011(4) MPHT 122

A chargesheet was issued to appellant for allegedamduct committed by him 10 years
ago. There was no material to show that the Compétathority of State Government
applied its mind independently and examined refsorh the Lokayukta Organization. It
is contrary to the spirit of section 12(2) of thetAf 1981. The order dismissing the writ

9 District Vigilance Committees) Rules,1995.
102011(1) M.P.L.J.472=2011 MPHT 20.
112011(3) M.P.L.J 445.
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petition which challenged action of State Governmerissuance of chargesheet is liable
to be set aside.

6. Smt. Meena Mehra v. The Lokayukta Organization
There is a difference between a case where theme iggal evidence produced or the
evidence if produced fails to prove a charge matlife and a case where there is
availability of legal evidence, which, on appreidat may or may not support the
accusations. The present case requires invesiigatnal there is no compelling and
justifiable reason to interfere under section 48the CrPC (inherent powers) nor under
the writ jurisdiction.

Record of Complaints

Complaints
Complaints Complaints dent to Complaints Complaints
. hprair Total No. of | filed after department P Pending at
Period received in @ - oo registered
Complaints | preliminary for ) the end of
year P for enquiry
Examination | necessary the year
actior
201(-2011 4407 4414 35417 08 834 25
2013-201Z 492 494¢ 3987 11 894 5€
2012-201% 613t 6191 520¢ 12 857 11€
201%-201¢ 488¢ 5004 3917 10 104 33
2014-201¢ 5687 572( 467¢ - 91t 13C
2015-201€ 502¢ 515:¢ 3692 03 103¢ 424
2016-2017 594t 636¢ 406¢ 41¢ 164 24z
2017-201¢ 692¢ 716¢ 515¢ - 166: 35C

The number of the complaints received by the Lokggyts increasing.
Controversies
* In the past decade, the Special police Establishofenokayukta has found a number of
patwaris and peons especially in the revenue depatt amassing huge wealth ( in
crores). The civil society has criticised that tiekayukta resorts to ‘selective targeting’.
Despite complaints of corruption, ministers andelawicrats do not seem to be on the radar
of state Lokayukta’s radar.

* The Chief Minister himself has admitted that he wasder the Lokayukta scanner and
that, some 2600 cases of corruption were pendiamaighim and his cabin&tMany of
the cases have been closed and the Chief ministienia wife has been exonerated of the
charges.

Conclusion
The office of Lokayukta has more or less becomarkipg spot for the retired bureaucrats
with little or no power; nonetheless in states ka@nataka, the institution has been effective

12 Available on https://www.thehindu.com/news/natikbother-states/Shivraj-admits-being-under-Lokayukta
scanner/article165 60589.ece (accessed on 10 June)
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because there is no dependence on the state geu@rfon assistance in enforcing authority.
Karnataka is one of the most powerful Lokayuktaha country. Many states consider the
complaints against the administration of the statbe a part of the jurisdiction exercised by
the Lokayukta, while many Lokayukta of other stdtgkto recognize this jurisdiction. Some
states include public functionaries within the anabithe Lokayukta, while the other states go
to an extent of enlarging the scope of the Lokagukthile some states have excluded them in
a systematic manner, other states extend the sfdmkayukta’s power to include actions of
Registrar’s and Vice chancellors of universities.

The present institutional setup of Ombudsman iglégaate to address the problems of
Corruption and failure of governance. The instidng have very little independence and until
the executive influence is addressed, there isseafifurther legislation.

A person who is filing a complaint under this A@shaccess to remedies through an appeal,
revision, review, or any other matter in additianthe provisions of this Act and any other
enactment or rule of law that has similar provisiamd no provision shall put a limitation or
effect the right of a person in obtaining remedy.

There is also a provision of transferring the pagdiomplaints from the office of Vigilance
Commissioner to Lokayukta or the Up-Lokayukta. Angbaint which is disposed of by the
Vigilance Commissioner shall not be entertainedihsy Lokayukta or Up-Lokayukta under
this Act. But they may enquire into any complairtieh is disposed of by the Vigilance
commissioner within a period of two years before tommencement of this Act if he
considers necessary to meet ends of justice. Ldkaythough has separate wing for
investigation but that may not help when the chigfisters are involved in the cases and they
easily escape. Generally, the reports of Lokayaktanot even read and is just dumped, but in
most cases ombudsman acts as an aid to legislakaetive and citizens.

Suggestion

The institution should be given powers to takeaarctike dismissing any person, including the
Chief Minister of a state if found guilty. Lokayakmust be given independent investigation
agency, independent enquiry agency and own prasacut
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Artificial Intelligence and Legal Disruptions: An A nalysis

Abhimanyu Gandht,
Gaurav Guptd

&

Vikramaditya Buddhist

Introduction

Man invented the machine to ease his burden byenig strenuous tasks repeatedly at a
faster pace. Popular novels, such as |.RGbwisen the novel.Robotswas first published in
1950, the general perception was that intelliggnaaachines was just the wild imaginations
of dreamy novelists. However, only seven decades, lmtelligent machines are a part of our
daily lives.

Machine learning was a technological advancemerg kaabled certain types of machines to
learn and perform some tasks on their own. The equnaf artificial intelligence is no longer
foreign. Artificial Intelligence (Al) is the brancbf science concerned with creating machines
equipped with human-like intelligence to act in aman-like fashion and exhibit human
capabilities. Al development is aided by a varietydisciplines, including computer science,
psychology, philosophy, sociology, mathematics|dgy, and neuron science. In its literal
sense, artificial intelligence refers to machingeliigence that is used to reduce human
workload. Artificial intelligence can mimic humaiké qualities such as planning, reasoning,
problem-solving, speech recognition, thinking, amahy other activities; the difference is that
it can do so much faster and more efficiently.

Artificial intelligence (Al) has been recognized aswidely applicable 'general-purpose
technology with the potential to disrupt many social behasipractices, and institutions. Al is
a set of techniques that enable improvements inatloeiracy, speed, or scale of machine
performance across complex or large (data) enviemsy with the goal of replacing or
improving human performance in a variety of spedifisks such as decision-making, pattern
recognition, and prediction. As a result, as sgcignsitions into a ‘digital life-world®. Al

1Asst. Professor, Vasudev College of Law, Haldwani, N&ihi

°Asst. Professor, Vasudev College of Law, Haldwani, Nthi

3 Student, B.A.LL.B. VIl Semester, Vasudev College ofa,dHaldwani, Nainital.

41950, a fixup (compilation) novel of science fictishort stories or essays by American writer |gsgmov,
depicted machines as intelligent beings capabéetifig on their own, making decisions, creatingdsi etc.

5 Manuel Trajtenberg, ‘Al as the next GPT: A Polfi€conomy Perspective’ (National Bureau of Economic
Research 2018) Working Paper 24245 accessed 22&&@0b8; Ajay Agrawal, Joshua

6 See generally Jamie Susskind, Future Politicinbifogether in a World Transformed by Tech (Oxfordversity
Press 2018).
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technology raises fundamental questions of powercantrol across soci€tyand is expected
to challenge almost every sphere of human activity.

New technologies have a history of posing legallehges® What does all of this mean for the
legal system, looking beyond the specific issuesedain each domain or sector? Due to this
and its widespread use, artificial intelligence)(Aas the potential to bring about significant,
and in some cases seismic, changes in the legabguothtory landscape.

Al Affordances

The concept of ‘affordance’ was introducedJaynes Gibsoto refer to all actiopossibilities
with an object based on user's physical capallfibe concept of affordances was
subsequently adapted and modifieddmn Normann order to make it more useful in designing
technology:

The term affordance refers to the relationship leetmva physical object and
a person (or for that matter, any interacting agewhether animal or

human or even machines and robots). An affordasca relationship

between the properties of an object and the caji@silof the agent that
determine just how the object could possibly be tfse

Norman not only emphasized the relational aspecafffrdances but also went further.
distinguishing signifiers from affordances: ‘Aff@dces determine what actions are possible.
Signifiers communicate where the action should flkee. We need both"’

Design serves a specific function in affordancembéng people to achieve their goals or
objectives. Disruption arises from the unperceieedunrealized potential affordances of a
system or artifact, resulting in unexpected oingldiscoveries of hidden or opaque affordances
or lack of strong signifiers. Gibsonian concepidaffordances states that a disruptive moment
occurs when a previously unknown affordance iszedland used. This perspective suggests
that the invention of a need is not the only diskgomoment, but also when new applications
for a technology are developed and acknowledgeding to disruptive consequences.

Legal consequences for unacknowledged advantagesise, and overcoming the recognition
barrier can provide a defense against disruptiosaaty-based responses may strengthen the
legal system, but ossifying pre-identified challesgnakes it vulnerable to disruption from

"Hin-Yan Liu, ‘The Power Structure of Artificial latligence’ (2018) 10 Law, Innovation and Technold@7

8See for instance Lyria Bennett Moses, ‘Recurring iiteas: The Law’s Race to Keep Up With Technological
Change’ (2007) 21 University of New South Wales Fsoof Law Research Series accessed 3 July 2018n ®oli
Picker, ‘A View from 40,000 Feet: International Land the Invisible Hand of Technology’ (2001) 23 @m0 Law
Review 151; David D Friedman, ‘Does Technology Regjiiew Law?’ (2001) 71 Public Policy 16.

9 James J Gibson, ‘The Ecological Approach to theusli Perception of Pictures’ (1978) 11 Leonardo 227

10 Donald A Norman, The Design of Everyday Things8@9

1 bid.
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unacknowledged affordances. Preventive framewodse Itheir place, but must maintain
flexibility and adaptability for effective implemation.

The legal disruption model identifies three disiuptmoment types, each corresponding to a
specific affordance. Overcoming unanticipated leasris crucial for legal disruption caused by
technology. Displacement or destruction is the nchiamnnel, while Legal Development is the

other. Extra caution is needed to identify and esslrdisruptive situations that may go

unnoticed.

Legal Displacement

The disruptive moment in legal displacement respongolves the use of Al in creating and
enforcing normative law, a first application of #@utomation. The second aspect involves
transforming the legal system's embeddedness ulategy modalities, allowing regulators to
gradually "nudge" or fully "technologically managééir behavior.

Legal Destruction

The last pathway in the legal disruption modelaledestruction, is closely related to the
practical underpinnings and boundaries of legatesys. In this category, a disruptive event is
responded to by regulatory initiatives that ultietafail over time. This can happen when there
are insurmountable political or practical barriéosthe regulation of the new technology,
making it impossible or impractical to advance léne. Alternately, the underlying conditions
that uphold the legal order may become less stalflesh would result in legal destruction.
Insofar as it alters the status quo of the curtegal system, legal destruction is thus most
frequently the result of an extrinsically disrugtimoment, though it can also result from an
intrinsic one with unexpected outcomes. It candothér divided into "erosion” and "decline"—
soft and hard versions, respectively.

Legal Issues Created By Al:

Issue of Liability

Think about machine learning algorithms that pmewédiutions to issues that are unusual to human
operators. Even by itself, this scenario raisesizber of issues that are relevant to various téggplines.
Who should be granted a patent monopoly for inmestindependently developed by an algorithm that
itself was derived from machine learning technigdegonomous systems are flexible, intelligent, and
capable of "decision-making". There is no cledindiion between the levels of control, which rafigen
partially controlled to fully autonomous systems.pfoportional decrease in the level of human
involvement or interaction can be seen acrospéatram. The level of autonomy used must be apatepr
for the task.

The current doctrine in tort, contract, and agéneyvill be put to the test as intelligent machiiiesrobots
become even smarter, more independent of humarvisigre and depend more and more on artificial
intelligence for their performance. If there isrhdn a human or damage to property, attributifigitiato

a manufacturer or seller or any human in the abfadfistribution will be difficult. Courts are fregutly
required to dissect cutting-edge technology anly appguitable case law to determine liability tnafions
where artificial intelligence is alleged to havased harm. The very human concepts of fault, resgligy
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knowledge, intent, and reasonableness, for instaredrequently at the heart of common-law todt an
malpractice claims. In tHenited States v. The Athlone Indus!diiee court declared that "robots cannot
be sued" and instead discussed how the makeadfyarbbotic pitching machine is liable for cpénalties
for the machine's flaws. As a result, courts wifittue to struggle with the issue of determiniggjlity as
the use of artificially intelligent technologiesch as autonomous machines, gains widespreadaaum®pt

Considering the Body

Artificial intelligence plays a significant role imarious technologies, including industrial
robots, electronic agents, and virtual avatarsséletelligent entities, including our alter egos,
may exist as virtual avatars in the digital econokhgwever, these technologies also pose legal
challenges when used as stand-in actors, digsatasts, or cyber hacking tools.

Artificial intelligence offers a solution to commdaw traditions, as it does not require a
physical body to exist. This raises special legaliés, as it does not require a physical body to
exist, and even in the physical world, cases m#yostdifficult to prove. This raises questions
about the legal system's ability to account fortang activities in the physical world. Artificial
intelligence's fundamental design raises questidimait software distributors' liability under
tort law, as they are responsible for damages ddwgseoftware bugs, unlike physical presence.
Industrial accidents, are another example, invglvautomated machinery are caused by
software and algorithms controlling their behaviargal challenges arise from these elements,
making legislation governing intelligent machinexuds on Al algorithms and analytical
methods.

How Do We Apply Mens Rea?

Al has made it possible for humans and machineséaist in the modern world. There have
been many instances of accidents involving thesetscand Al. Numerous incidents involving
fatalities occurred recently when people were eitheolved in or close to specific types of
robotics or Al-related transactions. Here are adages that substantiate it.

Joshua Brown

As the first victim of an autonomous vehicle, hédsathe notorious distinction. On May 7,
2016, his Tesla Model S struck a tractor-trailezc8use the bright sky prevented the Al from
seeing the white part of the tractor-trailer thasvblocking the road, the car continued straight
while losing its roof.

Robert Williams

He is considered the first person to be killed bglzot. On January 25, 1979, while working in
a Ford dealership A robot was supposed to be veigesome casts, but it kept giving incorrect
information about the number of casts, leaving ¥fifls with no choice but to climb up, and
when he did, he was hit by the robot's arm.

12 United States v. Athlone Indus, Iifet6 F.29 977 (3d Cir. 1984)
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African Soldiers Killed by Robo Canon
When an anti-aircraft weapon started firing onowen in 2007, it resulted in the deaths of 9
South African soldiers and the serious injuriedéimore. The weapon was an Oerlikon GDF-
005. It was made to lock on to "high-speed, lownilyaircraft, helicopters, unmanned aerial
vehicles (UAV), and cruise missiles" using passive active radar, laser target designators,
and range finders. It can even reload on its owanih "automatic mode," which might have
caused more chads.

These are just a few examples of the "murders" atteninby Al, though they cannot legally
be referred to as murders because they typicalk/tlae essential componentroens realt's
only half a crime when a robot kills someone. Néwaess, it is still illegaldctus reus Two
challenging questions that lawyers must addresdianeto establish men's rea and how to
ascertain the motivations behind the robot's critnirehavior. Since a robot is programmed to
perform specific tasks and say only a limited skthings, even cross-examining one is
impossible. Robots today are not the same as thds$ellywood movies.

Al and IPR

Artificial intelligence will impact copyright, tragimark, and patent law, as intelligent machines
and software evolve. Intellectual property, defimmdnonphysical non-physical property, is
based on ideas and valués.

Artificial intelligence has the potential to progucontent that could be considered intellectual
property, but it may also violate others' rightstellectual property rights are a form of
ownership, allowing owners of patents, trademaaks, copyrighted works to profit from their
labor or investment. These rights are outlined iticke 27 of the Universal Declaration of
Human Rights. Legal regulation for individual inésltual property rights (IPRs) is largely the
same across countries. A trademark must be distnadtientifying goods or services from one
source. Inventions must be novel, inventive, addigtrially applicable for patentability, while
creativity or originality is required for copyrigptotectiont®

To protect intellectual property in the new worlidtechnology led by artificial intelligence,
law-makers must develop legal mechanisms to addmfssigement problems. These
autonomous systems challenge conventional undeisgs of concepts like patents and
copyrights, raising concerns about intellectuaperty rights and regulation of creations. Legal
mechanisms must be provided to address the chaligmused by autonomous systems, which
raise important issues regarding intellectual prigpégghts and the regulation of such creations.

Patent offices worldwide do not register machinedpiced work, but if Al machines can
"invent" a solution to technical problems, they ldoeommit patent infringement. This

BAvailable on https://www.wired.com/2007/10/robonoan-ki/ Accessed on 20/01/2023.

14 Justin Hughes,The Philosophy of Intellectual Propett§1988) 77 Georgetown Law Journal 287.

15 Kur A. and Dreier T.European Intellectual Property Law: Text, Cases aratevlals Second Edition (Edward
Elgar, 2013).
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confusion may arise when new inventions are pradluzng Al-enabled machines, as the
machine/robot may be the owner of future inventiofise distribution of ownership rights
among different entities and the enforcement ohgtghts are also confusing questions in
patent laws. As society progresses, the law ofblavis behind, causing new difficulties for
legal systems. The Internet of Things, for examgbe)d secretly record audio of murders, self-
driving cars, and high-definition video cameras. dadress these challenges, fundamental
concepts in intellectual property law, such as sparof ordinary skill in the art,” will need to
be revisited. A new standard for written descriptaond enablement will be required, tied to
proving ownership of an invention to humans or Adl anstructing them of artistic skill in the
creation and use of an invention.

Legal Personhood

The increasing influence of Al raises legal issuiesluding whether Al entities should have
equal rights to humans. Integrating Al and robati¢s the legal system is a workable solution,
but Al's advancement may require its own rulessiatutes. Will Al be treated as legal objects
or subjects?

An entity must be a legal actor with legal capatithave legal personhood status. Al entities,
like robots, are not granted the same rights dpemple or non-human entities. An "artificial
legal person” is a legal fiction granted by thealegystem to grant legal standing to non-human
entities. These entities can carry out variousllages and have rights and obligations under the
law, including accountability for specific actions.

The legal system primarily consists of natural pessand artificial legal persons. Technological
advancements in Al and robotic systems have clgdltegal precedents and accelerated Al
adoption. The Internet of robotic things and grayinternet have accelerated this trend. It's
crucial to consider the future of society withcegdl personality for autonomous Al entities, as
they operate independently of human control.

The ambiguity of artificial intelligence's testifig capabilities may arise if the fiction of legal
person status is granted. The Fifth Amendment'tipittion against self-incrimination was
upheld in theSchmerber v. United Statégase, but the Supreme Court allowed for real or
physical evidence, such as a brain scan. Thissajsestions about whether autonomous
artificial intelligence will be required to proveharges against itself through software
downloads.

Judicial Approach & Its Critique

Machines lacking intelligence are often held actabie for their actions, as seen in the case
of Comptroller of theTreasury v. Family Amusement FacilifiesPre-programmed robots,
lacking "skill," can only perform menial tasks, buas dancing and singing at a food
establishment. This makes intelligent machinegésteng and difficult to regulate from a legal

16384 U.S. 757(1966)
17519 A.2d 1337, 1338 (Md. 1987).
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standpoint. As human-like artificial intelligencedmmes more prevalent, the law becomes
more questioned.

The law can handle disputes involving robots whearginstructions by a programmer, as seen
in Jones v. W M Automation I#€The case focused on the gantry loading systemrobat.

As intelligent machines become more autonomougelgdn artificial intelligence, assigning
liability to manufacturers, sellers, or human ie tthain of distribution will challenge existing
tort, contract, and agency law. Legal researchlegidlative action are underway to determine
responsibility for autonomous Al, as drones and@emous vehicles are becoming more
prevalent.

Behurst v. Crown CofRinvolved an intentional tort claim for a fatal injucaused by a robot's
danger zone. The court ruled that the employefisatto reprogramme the machine was an
appropriate jury question, but granted summaryjuelgt to Seal USA. The Behurst robot was
built to "unthinkingly" transfer metal from one di@the next, but if roboticists create machines
that are inventive, intelligent, and capable oféag new skills, it might be challenging to
place responsibility for any system failures on andpvidual human.

Force v. Facebook, In®.involved families, executors, and survivors ofaksli terrorist
attacks. Facebook, Inc., was found to be a puhllisioerered by Section 230 of the
Communications Decency Act, as the term "publisheis not narrowly defined.
Facebook's use of algorithms to match content wiérs' interests rendered it no longer
a publisher. IrBertuccelli v. Universal City Studiisthe court denied a motion to exclude an
expert for testifying in a copyright infringemerdse due to an Al-assisted facial recognition
analysis. The reactive approach to Al has beenffiomnt, and courts must now play a
proactive role to address legal gaps created hgtAtactions.

Regulation of Al

There are a few questions that need to be addregsadthinking about the topic of regulations,
such as when to regulate, whether to do so in advanas the need for regulation arises, and
what models might be suggested. We will be betitr @ draw a conclusion if we can find the
answers to these questions.

Government regulators should create legislatiqurédect the public from potential risks as Al
surpasses human intelligence while stifling Al sesl. Professor Matthew Scherer's work on
artificial intelligence suggests that a regulata@gime must define the term, as Al and robotics
are not the san@.This is the first step in developing a policy f&; as it is crucial to ensure

18818 N.Y.S.2d 396 (App. Div. 2006), appeal deng&2 N.E.2d 790 (N.Y. 2007)

19Behurst v Crown Cork & Seal USkc, 2007 U.S. Dist. ELXIS 24922 (D.Ore.Mar.3002). 203 P.3d 207, 346

Or. 29, 2009

20 Force v. FacebogKknc., 934 F.3d 53 (2d Cir. 2019).

21 Bertuccelli v. Universal City Studios LL.Glo. 19-1304, 2020 U.S. Dist. LEXIS 195295 (E.[@. Dct. 21, 2020)

22 Matthew U. Scherer, “Regulating Atrtificial Intelégce Systems: Risks, Challenges, Competencies, and
Strategies”, 29 HARV. J. L. Tech. 354, 2016.
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the safety and development of Al-controlled tecbgws. Artificial intelligence is a rapidly
evolving technology that has led to unpredictablgal disputes involving intelligent machines
and virtual entities. The current legal framewotiKk ke tested by ever-smarter iterations of the
technology, necessitating new legislative actiorptovide judges with additional guidance
when dealing with systems that learn autonomoustiyraspond in an unpredictable manner to
their environment.

The Case for Later Regulations

Government regulation in the development process hiader greater breakthroughs and
discoveries, reducing economic growth in both shod long terms. Implementing too soon in
the process can lead to regulatory panic, hindedegelopers and entrepreneurs from
innovating and making significant technological adeements. This can result in other nations
outpacing the regulating state in the Al arms ragdech accounts for up to 80% of the wealth

gap between wealthy and developing nations. Instiat term, regulating Al too soon may

allow other nations to outpace the regulating statbe Al arms racé

Recent technological advancements, such as enstserlvs, web browsers, websites, blogs,
and social networks, have shown the success ofrgmesnt regulation. These advancements
were not subject to early regulation, but they hsinee proven successful due to the default
position for the digital economy, 'innovation allesy' or permission less innovation. The
federal government promoted a permissionless irtrmvaagenda during the Clinton era,

allowing the commercialization of the internet imet mid-1990s and passing the

Telecommunications Act of 1996 without any analog@-e€ommunications and media

technologies regulations. The Framework for GldHattronic Commerce outlined the federal

government's policy toward the internet, statinghould develop as a market-driven arena
rather than a regulated industfy.

Given the internet's success, it is tempting tgpadosimilar approach with Al, allowing early

research and development with only a very miniraglfatory structure and creating one only

much later, when the sector has developed mors.sltdtegy has following drawback:

1) It is founded on an incorrect estimation of theseffregulations have on technological
advancement.

2) It misrepresents early attempts to censor theriater

3) Because Al differs fundamentally from other emeggiachnologies in terms of how it
works, regulatory efforts should be made frequeatigt early.

23 Diego A. Comin and MartiMestieri Ferrer, “If TecHagy Has Arrived Everywhere, Why Has Income Divelge
(NBER Working Paper No. 19010, May 2013), http://wwher.org/ papers/w19010.pdf; see Robert E. Hall and
Charles I. Jones, “Why Do Some Countries Produce 8chMMore Output Than Others,” Quarterly Journal of
Economics 114 (1999)

24 White House, “A Framework for Global Electronic Cmerce,” Executive Office of the President, July 7,99
https://clintonwhitehouse4.archives.gov/WH/New/Comeefead.html  (“Framework for Global Electronic
Commerce”).
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The Case for Early Regulations
Early regulation is crucial for policymakers to eresthe world closely resembles their vision
for Al technology. This involves careful planningtainstorming sessions, and setting up
governance structures before the industry's growtfective regulation allows society to
collectively consider new developments and makesdets about their impact on our lives.
Section 230 of The Telecommunications Act of 19Bfsato regulate internet development
without raising tort liability concerns. Before tlwarrent era of technology and regulation,
lawmakers struggled with how technological advaresi: were changing the world. The
Industrial Revolution significantly altered Americananufacturing, with small manufacturers
producing small, limited output in local regiofis.

A large portion of the American labor force hadhgaéd in massive factories a century later,
dwarfing the combined output of those smaller,oegl artisans. Legislators eventually had to
consider how their world had changed after the $tikl Revolution and how they wanted it to
change, in a way that should sound familiar togysinakers battling the anticipated effects of
emerging technologies today. In factories wherekexa put in more than ten hours a day, they
frequently came across child lal3ér.

There were no legal requirements for a minimum wagekers' compensation, unemployment
insurance, or restrictions on how much an emplagid charge employees for unstated
expenses like health care or environmental harma Aesult, Federal policy-makers outlawed
child labor, set minimum wages, and protected workghts. The Industrial Revolution led to

the American industrial middle class, which was@dpct of legal reforms. Al has the potential
to disrupt the Industrial Revolution, allowing pradivity and wealth creation while removing

those from employment. To fully benefit from Al, weust consider its future and regulate
issues.

Conclusion

The study of artificial intelligence and legal diption is not a separate legal field but a
perspective to examine current legal presumptipriaciples, and procedures. By critically
reflecting on the roles and purposes of the lawcare avoid Easterbrook's Law of the Horse
fallacy and explore the opportunities and trapshef regulatory enterprise. Given that law
develops incrementally in a linear fashion andieidil intelligence is frequently asserted to be
an exponential technologfy there must be a point where the exponential tdkerosses the
straight line if these assumptions are true. Widres below the line and to the left of this
intersection, the hype surrounding the technologgyegally falls short of expectations and is
underwhelming in terms of functionality. To thehigf this intersection, however, the formerly

25 Harold D. Woodman, “Economy from 1815 to 1860,'Gtenn Porter, ed., Encyclopedia of American Ecoiscom
History, vol. 1 (Charles Scribner’'s Sons, 1980),&80—

26 Stephen M. Salsbury, “American Business Institigi@efore the Railroad,” in Glenn Porter, ed., Engyettia
of American Economic History, vol. 2 (Charles Scebr Sons, 1980)

27Brynjolfsson and McAfee (n 106)
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uninteresting technology adopts an unexpected tntlirsg tone as it quickly surpasses both
expectations for its capabilities and our abildycontextualize, accommodate, or situate it.

It is generally believed that we are now gettimmsel to this intersection. If these assertions are
true, the legal system is one of the institutiom®se existence will be dramatically altered by
the rapid development and societal integration bflfAthis is the case, it is critical to begin
looking ahead in an effort to reduce the discrepdmtween exponential technologies and
linear expectations. This is exactly what the frevoik for the legal disruption that we have
proposed does. Even if these assertions prove taldes considering these changes will shed
new light on the legal endeavor that seeks to Egbton the entirety of the law.
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Protection of Rights of Women in India
and Free Legal Aid & Service

Shipra Mishrat

Abstract

There are two persons in society that is men anchevo It cannot be denied that women are the
backbone of the family. Women as a mother, a deugatwife play her role very well. The perception
of women is also related to divine force. It isabed as a ‘Shakti’ in Indian society. In Vedic peki the
position of women was very glorious because theyterated equally to men. In Vedic times, they
participated in every walk of life with men. Butlwthe times, the status of women is changed. They
become victim of patriarchy and other crimes. Wom&ia daughter lives under the supervision of her
father, as a wife under the supervision of her lansband as a mother under the supervision of her
son. With the passes of time, women is consideredrerable group of society and suffer several
crimes like rape, domestic violence, female feticdowry, sexual harassment, child marriage, acid
throwing etc. They are victims in male dominatedetg. In spite of these, there are human rights fo
the protection of rights to both men and women.r&ligalso a free legal aid for the vulnerable gpou
of society. This paper includes the concept of fiegal aid. Further, it highlights the national agell

as international laws relating to the protection rights of women. Lastly, this paper elaborates the
drawbacks in exercising the rights of women.

Key words:Women, Rights, Free Legal Aid, Human Rights, anddlé&tatus.

Introduction

Men and women both have equal rights as per hungémsr Human rights as depict from

word that some rights are given to human in sfitdheir sex, age, religion etc. These rights

are available to them because they are human @iteeror women. But in reality, scenario is
different from this position. Men’s position is algothe women. Basically, human rights of
women are curtailed in society. There are no etyusdimen and women. When we see the
role of men and women in society then finds thatnen’s role is more important than men.

Women play their role in house hold as well as orkaplace. They help the family members.

They play a very important role in development afion like men. In spite of these facts,

women are deprived from their rights. There areesgpecific areas in which women'’s rights

are violated:

» Dowry Deaths: Dowry deaths are most commonly violation of rigbtsvomen. Dowry is
the curse for the women in male dominating soddtys some pecuniary things which are
given to the groom family by the bride family. Whigv@ demand is not given to the groom
party then they torture the bride physically andntally. Presently, dowry deaths are
increased according to NCRB report. For the prewantf this crime, there is also dowry
prohibition act, 1961. But, there is lack of implemation.

1 Research Scholar, Department of Law, MGKVP, Varanasi, &hid: Mishrashipra53@gmail.com
2 Flavia Agnes, Law and Gender Inequality (2001)



Shipra Mishra Page 29

« Domestic Violence:lt is the most invisible violation of rights of waen in society. This
offence is done under the four walls of the holls@mestic violence occurs when a woman
suffers physically and mentally criminal act by hersband, in laws, father, brother or
other family members. It includes verbal as wellphysical abuse and other forms of
mistreatment. For the prevention of this offenterée is also ‘The Protection of Women
from Domestic Violence Act, 2005'.

* Female Foeticide and Female InfanticideWhen an infant is killed in the womb of her
mother, it is known as a female foeticide. On tkieep hand, when a girl child is killed
after birth, it is called female infanticide. Thssthe violation of human rights of a girl i.e.
right to live. Our society is male dominating stgidevery family wants a boy child rather
than girl child.

» Sexual Harassment of working women at workplacelt is one of the evils of the modern
society. In India, there is more biasness towarés mvomen. Women have given less
salary then men in workplace. They discriminatediamkplace. Because of discrimination,
women suffer very much emotionally and financially.

« Child Marriage: Child Marriage is continuously still prevalentlimdia. When a girl child
below 18 years and a boy child below 21 years msittien it is called child marriage.
Although, child marriage is prohibited under theil€Marriage Restraint Act, 1971 but
when once a marriage occurs it is not voithere is also a patriarchal thinking in the
marriage age that girl should be younger than boy.

« Trafficking: Many cases of trafficking of girl or women are oged every year. It is the
violation of human rights of women. For the protidn of trafficking, there is also the
Immoral Traffic (Prevention) Act, 1956.

Concept of legal aid

Presently, India is a developing country. Althougk nation is undoubtedly in a phase of
progress, those who live in the upper half of dyciee the ones who are reaping the benefits.
The world of the destitute is a realm of DARKNES®t the basic basis of the society that
should be acknowledged is those who are still igdoHence, using their ignorance and
reaping the rewards for the upper class is nat aefpful for the future of the nation.

The issue of reparation comes after someone realist he has been mistreated. These
authorities whether public or private also offee thelp that those who have been harmed
need. These institutions offer LEGAL ASSISTANCE. ighAssistance transforms into
LEGAL AID. With the goal of assisting the VICTIMShese authorities and several other
groups host such LEGAL AID CLINICS around the coynt

The Legal Services Authority Act was passed bypadiament in 1987 and went into effect
on November 9th, 1995 in order to create a stamskddsystem for delivering free and

3 E.G. Thukral & Ali, Child Marriage in India: Achievements, Gaps and Bhages,Mar. 25, 2023, at 4 PM,
http://www.ohchr.org/Documents/Issues/Women/WRGStedMarriage/NGO/HAQCentreForChildRights1.pdf
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competent legal services to the nation's weaketioss¢ The National Legal Services
Authority (NALSA) was established in accordancehwitie Legal Services Authorities Act of
1987 to oversee and assess the operation of lejpt@rammes and to establish guidelines
and policies for providing legal services to thosaeed.

A woman is also entitled for free legal aid under Legal Services Authorities Act, 1987. Sec
12 (c) mentioned those persons who are entitleftderlegal aid. Under this section, there are
three categories that are entitled:

1. A person related to Scheduled Caste or ScheduledsTr

2. A beggar or victim of human trafficking as definggArticle 23 of the Constitution.

3. A woman or child

Constitutional Provisions regarding legal aid

India is a welfare country. According to Indian Gotution, there should be uplift of every
person including vulnerable group. There is alsuestegal provision related to free legal aid.
» Article 21: Protection of life and personal liberty

» Article 39A: Equal Justice and Free Legal Aid

Article 21 is a fundamental right under Part 3t Constitution of India while Article 39 A
is a directive principle of the state policy ungbart 4 of the Constitution of India. Rights
mentioned under Part 3 are fundamental for theopersihereas directives mentioned under
fourth part are basic principles for the governaoicthe nation. There is no conflict between
them.

Other provision for the uplift of women under the Constitution of India

There are many other provisions relating to the elwmmpowerment under the Constitution.

They are as follows:

» Art. 14- All people, including women, are equal before ldng, and they have a right to
equal protection under the law within India's temial jurisdiction, according to Article 14
of the Indian Constitution. It means that everysheuld be treated equally under identical
conditions, regardless of gendefhe State ought to treat everyone equally and toogh
to engage in any form of discrimination.

* Art. 15- Article 15 forbids the state from treating any quer, including women, unfairly
on the basis of their religion, race, caste, genulace of birth, or socio economic status. It
declares that all citizens have the right to ergoyal rights with relation to access to
public spaces, infrastructure, hotels, restauratises, and other services. Nonetheless, the
state has the authority to create any special acmmtations for women, children,
scheduled castes, scheduled tribes, and otherpridieged groups.

4 G. Mallikarjun, Legal Aid in India and the Judicial ContributipMar. 30, 2023, at 2 PM, 13.pdf (commonlii.
org)

5 A. Parashar, Women and Family Law Reform in Intiaiform Civil Code and Gender Equality (1992)

6 G. B. Reddy, Women and the Law (2010)
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e Art. 16- All people, including women, would have equal oppoity in areas of public
employment, regardless of their gender, racesgsasthnicities, faiths, and socioeconomic
origins. There are several exceptions, such as whengovernment may declare by
legislation that a specific job necessitates alerttiof the state. The State has the authority
to designate some positions for members of undelgyed groups, as well as for
members of scheduled castes and scheduled fribes.

e Art. 17- Article 17 abolishes untouchability and forbids iractice in any form. It refers to
a social practice which looks down upon certainresged classes solely on account of
their birth and makes any discrimination againstrih

e Art. 19- The rights given under Article 19 are relatedraeefiom of speech and expression.
Under Article 19, there are 6 types of rights wiglasonable restrictions. These rights are
available to both men and women.

e Art. 20- It has taken care to safeguard the rights of psr&acluding women accused of
crimes. This article is related to ex post factedand self incrimination.

e Art. 21A- Article 21A of the Indian Constitution states tladit children between the ages
of six and fourteen must get free and mandatorgathn in a manner that the state may
specify by legislation.

* Art. 23- Art 23 prohibits traffic in human beings and beggad other forced labour.
Traffic in human beings i.e. women, children eted orced labour militate against human
dignity.

e Art. 24- It prohibits employment of children below age o# In any hazardous
employment. This is in keeping with the human mgtiwncepts and United Nations norms.

« Art. 25- Women have the same rights to religious freedaoiuding the ability to express,
practise, and spread their beliefs.

Position of Women under Indian legislation

In India, women are given the legal protection thegd to safeguard their economic, social,
and cultural life. These few actions demonstragedtfforts taken by the Indian government to
protect women's lives. These are Dowry Prohibithan, 1961; Maternity Benefit Act, 1861;
The Protection of Women from Domestic Violence AA05; Sexual Harassment of Women
at Work Place (Prevention, Prohibition & Redresgal), 2005; The Pre-Conception and Pre-
Natal Diagnostic Techniques (Prohibition of Sexegtbn) Act, 1994; The Immoral Traffic
(Prevention) Act, 1956; The National Commission Yomen Act, 1990; Hindu Widows
Remarriage Act, 1856; Guardians and Wards Act, 1&fual Remuneration Act, 1976;
Maternity Benefits Act, 1961; Prohibition of ChiMarriage Act, 2006 etc.

Women under International Law

The United Nations, from its inception i.e. 194bttday worked to secure women'’s equality.
There are various conventions to uplift and devetop status of women in the field of
education, politics and social life. It is necegdsar highlight the achievements of the United
Nations in the area of women'’s right since 1948 sEhare:

7J. N. Pandey, Constitutional Law of India (2001)
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Universal Declaration on Human Rights, 1948

Convention on the Political Rights of Women, 1953

Convention on the Nationality of Married Women, 195

Declaration on Elimination of Discrimination agaigomen, 1967

Convention on the Elimination of All Forms of Diguination against Women, 1979
Declaration on the Elimination of Violence agaidédmen, 1993

Optional Protocol to the Convention on the Elimioatof Discrimination against Women,
1999

Commission on Status of Women

Obstacles for exercising Women's rights

It is noticeable that there are several provisidos the advancement of women in
International and National level. There are varidusdrances that women cannot take
advantage of these special provisions. These dmlawss:

llliteracy- llliteracy is one of the obstacles for exercisiights of women. Women are not
so educated in India. According to 2011 census,litbeacy rate in India is 74.04% in
which 82.14% are men and 65.46% are women. Ashiedata, illiteracy rate of women is
more than men. Because of illiteracy, most of ttoeme&n are not aware about their rights.
They have lack of knowledge about Government schetme

Unemployment- Those who live in poverty and are a part of undeitpged and
disadvantaged groups frequently believe that uneynpént and a lack of money are the
biggest obstacles to expressing their rights. @mother hand, educated and literate people
face depression and frustration when they couldindtwork. They are unable to maintain
their living standards when they have no sourceanobme. Housing, health, diet &
nutrition, education, and other issues are stilesalved. When a woman with a good
education or literacy level cannot find job, shedraes worried and occasionally fails to
recognize her rights.

Child Marriage- Child marriage is also play a very important rake an obstacle in
exercising women'’s rights. After marriage womenetes on men. They become only a
puppet of her husband. When a woman acts againstusband then they become victim
of domestic violence. After marriage, they withdrdwm the education and learn
household chores, bringing up child etc.

Poverty- Because of financial instability, women cannotreige their rights.

Male dominating society-In India, there is a male dominating society. Wonspend
their whole life under the control of men. In hérildhood, they are controlled by their
father, in adulthood by husband and lastly in gd they are controlled by her son. This is
the life of a woman in Indian society.

Health issues-Health issue is also a main hindrance in exemgigghts of women. Indian
family gives priority to male. Female are ignoraed a family. Indian family gives
importance to male child rather than female chifd.a family, women are taught to
sacrifice for men.
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Conclusion

The primary goal of this study is acknowledging tinghts of women. The existence of
patriarchal society is the root cause for the tiokaof rights of women. Apart from this, it
can be said that condition of women is changedr aftdependence. There are several
legislation, National and international provisidos safeguarding the rights of women. Irf21
century, world realized the worst situation of warmend agrees that without the growth of
women, a country cannot develop. Big initiatives taken in national and international level
for changing social, economic and political sitaatof women. It is bitter truth that in spite of
these provisions, they cannot be completely implgete in society because customs are
given more importance in a country like India. Evélre position of women is gradually It is
experienced that a slow change occurs over thesesyand today women are more
independent and aware about their rights.
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Mapping out the Role of the European Union in Shajmig
Discourse on Climate Change in Global Policy

Jainendra Kumar Sharma

Abstract
In today's world politics and inside the Europeanidim climate change has assumed a prominent rolienaté
change is a significant political problem at ther&pean level that is frequently discussed at theofeian Council
of Heads of State and Government. The problem éeslabed into a worldwide matter of high politicswhs the
G-8 Summit's top worry in 2007, and the UN Genereinbly and the United Nations Security Commitie® a
prioritized it highly in their preparations. In genral, the subject is almost never left out of aighHevel political
gathering. The European Union (EU) is a major peigant in climate change politics as a powerful mwil
actor with an effect on national and internationdfa@rs. How and why did a non-traditional actor bece a
prominent player at various levels of climate chapglicymaking despite these multiple pressuregdriing to
the Intergovernmental Panel on Climate Change (IPC@)sth assessment report released in 2007, climate
change issues have emerged as one of the modicsighthreats to human well-being and internatiosaturity.
This early analysis focuses on the EU carbon trgginogramme, a novel institutional mechanism tleaves as
an example of the policy pressures coming fromraévevels. This essay examines the phenomenorUof E
leadership on climate change. From the early 198@s European Union (EU) has developed into a dlddeder
in environmental governance, particularly in arelike the preservation of the ozone layer, biotedbgy
biodiversity, and UN reform. Climate change has bbenEU's biggest area of leadership.

Key Words- Climate Change, Global Policy, European Union, Eagimental, Governance.

Introduction

The risks associated with climate change are uabti“and its impacts are already being
experienced. In 2007, the United Nations found thiabate change was the primary factor
behind nearly all of its emergency appeals for mitadan assistance. This recognition
prompted the UN Security Council to address theeiss climate change and its implications
for international security. Similarly, in June 20QFe European Council acknowledged the
influence of climate change on global security,dleg to a joint report by the High
Representative and the European Commission in gg@#008. Our understanding of the
science behind climate change has significantlyaaded. The Intergovernmental Panel on
Climate Change (IPCC) has concluded that limitingbgl temperature rise to 2 degrees
Celsius above pre-industrial levels would be cimglieg, even with a 50% reduction in
emissions compared to 1990 levels by 2050. If teatpees continue to rise beyond this
threshold, it would pose severe security risks.

1LL.M., Law Researcher at The Indian Law Institute, Nelelhi.
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The potential triggering of tipping points couldateto further and unpredictable climate
changes, making unmitigated climate change abovkedtees Celsius unprecedented and
highly consequential for global security. It is cial to view climate change as a threat
multiplier, exacerbating existing trends, tensicgsd instability. Its most significant impact
lies in its potential to overwhelm already vulndealstates and regions, increasing the
likelihood of conflicts. With its prominent role idevelopment, global climate policy, and
extensive resources, the European Union (EU) iquety positioned to address the security
implications of climate change. Moreover, the Ed@nmprehensive approach to conflict
prevention, crisis management, and post-conflictomstruction, as well as its strong
commitment to multilateralism, align well with tlehallenges posed by climate change. The
European Security Strategy has recognized theblatkveen resource competition and global
warming, while the communication document "Europethe World" has emphasized the
profound influence of globalization on internatibrelations. These acknowledgments further
underline the EU's awareness of the complex irdgrpetween climate change, security, and
global dynamics.” The European Security Strateggnawledged the connection between
resource competition and global warming, and then@anication "Europe in the World"
emphasized the impact of globalization” on inteioval relations.

The natural environment “of Europe, as well as Iyeawvery aspect of society and the
economy, will be significantly impacted by climatbange. “Global, social, or distributive
justice in general, and international environmeseiglity (IEE) or fairness in particular are
examined in the context of Europe's policies anioas on global warming and climate
change (GCC). The equitable and equitable disidbutof the costs associated with
environmental changes is referred to as IEE.

The first question that needs to be answered ielation to the climate change regime, what
role should and should international (social argdritiiutive) justice and IEE play? Second, in
what ways might concepts of IEE” and global justlt@ve influenced European policies
regarding the GCC? Thirdly, are European nationd #we European Union (EU) doing
enough to alleviate GCC burdens as an organizatichcommunity? 3 These issues can be
approached from both a normative-ethical and a tigedcperspective. According to a
common sense viewpoint, it is sensible to stateEmeope ought to do its part to follow up on
the arrangements of the Unified Countries StructGteow on Environmental Change
(UNFCCC) calling for adjustment of air ozone harghsubstance (GHG) fixations at a level
that evades "risky anthropogenic impedance” with World's climate.4 According to a
regularizing point of view, one could contend tiEairope ought to meet various normally
acknowledged moral principles of global weight #fgr Naturally, issues of practicality and
ethics frequently cross paths in the real wérld.

2 U.N. Framework Convention on Climate Change, May9®2] art. 2, 1771 U.N.T.S. 107, 31 I.L.M. 849, 851
(1992) (entered into force Mar. 21, 1994), ava#gahthttp://UNFCCC.int/files/essentialbackground/backgd-
publications htmlpdf/applica tion/pdf/conveng.pbéfeinafter UNFCCC].

SFalkner, R. “the Political Economy of ‘Normativeo®Rer’ Europe: EU Environmental Leadership in Inggional
Biotechnology Regulation”. Journal of European Pallolicy 14, no. 4 (2007): 507-26.
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As a “result, “discussions about how to prevent G@lille meeting ethical demands that
those who cause the problem act first and thoseswuffer the most (and are least able to act)
be given special consideration and assistance tlangnated international negotiations for

the UNFCCC and subsequent measures to impleméeftet EU organisation, including the

Commission, as well as the member states are disduis this paper when it comes to
"European” policies and commitments with regardhe GCC. 7 Using Frank Biermann's

description of an international organisation asolectively of bureaucracies and member
states, this article typically refers to the EUaasonglomeraté&”

The differences between EU member states are isignif particularly when it comes to
several pressing concerns like energy policy. Nwless, Europe is beginning to have more
of a single foreign policy, notably when it comesjoint GCC policies and environmental
concerns more broadly. Also, the Commission hakedto establish the EU as a leader in
the GCC, which helps.

In Today's World, Eu Leadership in International Climate Policy

The EU has played a pivotal role in shaping intéomal climate policy through its
commitment to “strict international targets. Frdme early stages of Convention negotiations,
the EU has advocated for binding emission redudiogets for industrialized nations. This
commitment was demonstrated during the negotiationthe Kyoto Protocol in 1997 when
the EU accepted the highest reduction target (+8em¢) among the major industrialized
nations. Furthermore, the EU has been instrumemntalsafeguarding the Protocol's
"environmental integrity." It has advocated for iations on the use of carbon sinks such as
forests and emphasized the importance of priangiziomestic actions. By championing these
principles, the EU has sought to ensure that cérpalicies are effective and deliver tangible
results. The EU's leadership was also evidentitiaiimg negotiations on a global post-2012
climate agreement. The agreement, reached in Bdlieicember 2007 by the parties to the
UNFCCC, was based on the EU's independent commitmade in March 2007.

This commitment aimed to reduce EU greenhouse miss®ons by 20% from 1990 levels by
2020. While the EU's contributions to the UNFCC@ dme Kyoto Protocol were relatively
modest compared to its efforts, its leadershiphi 21st century has been noteworthy. The
EU's ongoing commitment to address the challengeliofate change is commendable,
although there is still progress to be made. In72@0e Council of Environment Ministers
acknowledged that global reductions of greenhous® @missions "up to 50% by 2050
compared to 1990" are necessary. Despite the Kpaitocol's role in slowing the expansion
of emissions, industrialized nations would neecdbieve even greater reductions of 60-80
percent by 2050."

‘European Environment Agency (EEA). Greenhouse Gagsston Trends and Projections in Europe 2007.
Tracking Progress towards Kyoto Targets. EEA RelNort5/2007. Copenhagen: EEA, 2007.

5 John Barkdull & Paul G. Harris, Environmental Charage Foreign Policy: A Survey of Theory, 2 GLOBAL
ENVTL. POL. 63 (2002).
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Overall, the EU's proactive “stance and effortptsh for strict international commitments
have established its leadership in internationahate policy. However, there is recognition
that more work needs to be done to meet the arabitiargets required to effectively tackle
climate change. Through collaborative efforts aigghiEcant contributions from developing
nations in limiting greenhouse gas (GHG) emissidgrisecomes plausible to curtail the global
average temperature increase to two degrees Celmlmv pre-industrial levels. The
European Union (EU) has emphasized Article 2 ofdhded Nations Framework Convention
on Climate Change (UNFCCC), which aims to preveziandous human-induced interference
with the climate system. This target facilitates #idaptation of ecosystems, sustains food
production, and promotes sustainable economic dpwent. Nonetheless, addressing the
impacts of climate change and adapting to them prékent substantial political challenges,
especially for developing nations.

Additionally, the reduction of GHG emissions reggirunprecedented technology transfers
and financial resources to empower developing natito fulfil their essential role in
mitigating climate change. These transfers arei@rdor enabling these nations to adopt
cleaner and more sustainable practices while maiimgi greenhouse gas emissions. Such
support is necessary to ensure that developingnsatian make their contributions to global
emission reduction efforts. Overall, achieving th-degree Celsius target necessitates
concerted global cooperation and collaborationhvdieveloping nations playing a crucial
role. Alongside mitigation efforts, adapting to th#ects of climate change will remain a
significant political challenge, particularly foredeloping nations. Addressing these
challenges will require substantial internationaloperation, financial resources, and
technology transfers to promote sustainable dewedop and minimize greenhouse gas
emissions worldwidé&:

The EU'S foreign climate policy is one step towardhecoming the EU'S Global External
Climate Policy Organization

The achievement of EU unity in external climateipoposes a significant challenge due to
the multi-actor nature of the EU. The European drigonsists of multiple entities, including
the European Commission and individual member stateking it difficult to establish a
cohesive approach.

However, “for the EU to effectively exercise leaghdp in climate matters, international unity
is crucial. The EU's authority in worldwide enviroant strategy relies on a "blended
capability" involving both the EU/EC and its membs&ates. This means that both the
European Community, represented by the Europeann@ssion, and individual member

states participate in international climate negtres. Despite acting together and being
recognized as a single entity, close coordinatietwben the EU and its member states is
necessary to ensure a unified voice. “To address etkpanding negotiating agenda in
international climate policy, the EU has developeslystem of expert groups supporting the

6 Frank Biermann & Steffen Bauer, Managers Of Gldbavernance: Assessing And Explaining The Influe@te
International Bureaucracies.
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Council working group.” These groups are grantedremauthority to shape negotiating

positions. This coordination and representationcstire has led to significant achievements in
the EU's domestic environment strategy, enhandiad=lJ's recognition as a global player in
climate matters.

“In order to fully support EU leadership, it is cial to leverage the EU's diplomatic potential.
However, the differentiated system of EU expertugsounder the Council working group can
disproportionately burden smaller member state$ Wwhited resources. “This presents a
challenge that needs to be addressed to ensurgal@guparticipation and contribution from
all EU members. Lastly, EU coherence on a globalestemains fragile, particularly in areas
where sensitive topics are involved, such as enpofigy. Common internal policies in these
areas are still lacking, which can hinder the EAlbity to project a unified stance externally.
Overall, achieving EU unity in external climate ipglis a complex task due to the EU's
multi-actor nature. However, through close coortiomg leveraging diplomatic potential, and
addressing the challenges faced by smaller mendéigrssthe EU can enhance its leadership
role in global climate negotiations and work towsaadmore sustainable futute.

European Union Leadership's Strategic Motivations

Throughout the course of international climate @glithe European Union (EU) has
consistently displayed leadership in addressingnatié change, benefiting from stable
domestic politics and institutional foundations.

This has paved the way for Europe's “Climate Chapgportunity, which forms one of three
strategic evaluations conducted by the European nilssion. In line with this, the
Commission put forth a proposal in 2012 to fullyeigrate aviation into the Emissions
Trading System (ETS). However, it is important tenthat environmental concerns took a
backseat during the early 21st century due to tlddn Agenda of 2000. This agenda
prioritized enhancing “the competitiveness of therdpean economy, overshadowing
environmental protection. The failure of the Trekstablishing a Constitution for Europe in
2005 prompted European institutions to seek medneeiaforcing their legitimacy and
revitalizing the process of European integratiomeiQthe past two decades, Eurobarometer
polls consistently revealed strong public supparteinvironmental protection.

Moreover, public opinion polls indicated a partemly high level of backing for climate
action at the European level. The release of tleCIFFourth Assessment Report further
heightened the sense of urgency and significancewsuding the issue of climate change. The
discussion on the security of Europe's future gnetpplies has contributed significantly to
the development of stringent climate policies. Watiaring oil and gas prices since 2005, the
EU's dependence on energy imports became app®éhbut targeted countermeasures, this
dependence was projected to increase from 50%06 2070% by 2036

7 Bretherton, C. and J. Vogler. The European Unioa Géobal Actor, second edn. London: Routledge, 2006
8 Vogler, J. “the European Contribution to Globalvitonmental Governance”. International Affairs 849. 4
(2005): 835-49.
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Concerns “about the safety of Europe's energy smpplere further fuelled by political
developments in regions such as the Middle EasRarsdia, which possess substantial energy
reserves. Consequently, the energy security agelagiad a crucial role in strengthening the
climate agenda, particularly through policies prangenergy efficiency, alternative energy
sources, and relevant energy market reforms. THe fhsition in the international system, as
well as its strategic orientation in internationghtions, has also contributed to its leadership
on climate change. The EU has consistently dematestrstrong support for multilateralism,
making it an influential player in multilateral freeworks like the United Nations Framework
Convention on Climate Change (UNFCCC) and the Kyrratocol. These frameworks have
already proven effective in facilitating EU lead@psin addressing climate change.”

Looking ahead, it is “reasonable to expect thahate governance will continue to serve as
the primary and most suitable avenue for the EUtsit” of a global role in multilateralism.
Given the supportive factors outlined above, the BUikely to remain committed to
developing and implementing both internal and ewtkclimate policie$.Europe's leadership
on climate change within the international arena baen bolstered by stable domestic
politics, institutional foundations, and public ggpt for environmental protection.
Additionally, the EU's focus on energy securitys multilateral stance, and its strategic
orientation has all contributed to its role asimate policy leader. These factors are expected
to continue driving the creation of climate polii& both the internal and external levéls.

Challenges Ahead

The EU encounters several challenges as it stfiveglobal leadership on climate change,

despite the aforementioned favourable circumstafidesse challenges include:

1. Ongoing domestic policy development and implementa&in: The EU must continue to
enhance and execute its domestic policies to éfdgtaddress climate change. This
requires sustained efforts to strengthen regulstipnomote renewable energy sources,
and encourage sustainable practices across membes. s

2. Coordination of EU environmental diplomacy: The EU needs to maintain its
coordination efforts in environmental diplomacyetasure a unified and influential voice
on the international stage. Consistent collabonaimong member states is crucial for
advancing climate-related negotiations and agre&smnen

3. Implications of EU enlargement from 15 to 27 membesstates: The EU's expansion
brings complexities in aligning climate change tetgées and priorities among a larger
group of countries. Ensuring cohesive action anshrmdgment from all member states
becomes more challenging as the EU's diversityeas®s.

4. Expanding EU policies beyond GHG emissions reductio While reducing greenhouse
gas emissions remains a primary focus, the EU radsals to develop effective policies
that specifically target climate change mitigatiordeveloping nations.

9 European Commission. The Enlarging European UnidineaUnited Nations: Making Multilateralism Matter
Brussels: Commission of the European Communities4 200

10 European Commission. Action Plan for Energy Efficie Realising the Potential, COM (2006) 545 final.
Brussels: Commission of the European Communitie©dt®ber 2006.
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5. This requires addressing issues such as capacitgling) technology transfer, and
financial support to enable sustainable developrgktally.

6. Preserving EU unity in the face of centrifugal fores: The EU must confront recurring
centrifugal forces that threaten its unity. Divensd¢ional interests, political dynamics, and
economic disparities among member states can hiookgctive decision-making on
climate change initiatives. Sustaining solidaribdaooperation is essential for the EU's
ability to lead globally on climate action.

Overcoming these obstacles will require persistiibrts, collaboration, and adaptation
within the EU. By addressing these challenges tweadhe EU can strengthen its position as a
leader in the global fight against climate chatge.

Advancing Environmental Diplomacy Within the EU

The EU has great potential to “enhance its intéonat performance by effectively utilizing
its diplomatic capabilities. In order to overconte limited access to other resources, the EU
should prioritize the improvement of its soft poveapabilities. One major advantage the EU
possesses is the diverse international contadts afiember states, which provides a unique
diplomatic potential. Diplomacy plays a crucial @ah soft power and foreign policy in
general, and the EU must fully utilize this potahtiCurrently, the foreign ministries of the
European Commission, as outlined in the Green Papd&tnergy Efficiency, are responsible
for diplomatic initiatives. Additionally, the Eurepn Environment Agency (EEA) and the
European Commission's Action Plan for Energy Edfiwy contribute to Europe's
environmental and energy-related diplomacy.” With shember states leading the EU in
climate policy globally, there is a significant apfunity for the EU to exert influence on the
international stage. During the sixth Conferencehef Parties (COP) held in The Hague in
November 2000, the European Commission proposéagsEU position on several issues
related to climate chang®.

The “EU demonstrated a remarkable commitment tatyagnd fairness in the developed
world's response to climate change, surpassingettoets of the United States and other
developed countries. The EU advocated for severstalions on the use of "flexible
mechanisms” by developed parties, emphasizing #ed rfor substantial emissions cuts.
Although there have been some efforts to estakdistgreen diplomacy network," the
coordination of EU diplomatic efforts has been soimat fragmented. The establishment of
the External Action Service, the EU's diplomaticvs® resulting from the 2007 Lisbon
Treaty, could potentially improve the situation.vi&ver, since national foreign services are
expected to remain central to EU diplomacy, sigaifit improvements will primarily depend
on enhanced coordination of member states” diplmmatdeavours. The EU can further
improve its international performance by effectwdéveraging its diplomatic potential.
Enhancing soft power capabilities through diplomescgrucial, given the EU's limited access

11 European Environment Agency (EEA). Europe’s Envinent: The Third Assessment. Copenhagen: EEA, 2003.
12 Oott, H. E., W. Sterk and R. Watanabe. “The Bali Roag: New Horizons for Global Climate Change?”.
Climate Policy 8, no. 1 (2008): 91-5.
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to other resources. The EU's diverse internaticnatacts, coupled with its commitment to
climate policy, provide a unique advantage. By dowting member states' diplomatic efforts
and utilizing the External Action Service, the EBncstrengthen its position on the global
staget®

Keeping And Expanding the Unity Of The EU

The prospects for EU unity in “climate policy isagmtain, adding to the challenges posed by
the enlargement process. While favourable extesmalimstances have facilitated EU unity
thus far, there are factors that could undermiigthity in the future. The withdrawal of the
Bush administration from the Kyoto process actubligught Europe closer together, but the
changing landscape of global climate policy couddgnew challenges.

Developing nations have not seriously questioneel BU's climate leadership so far.
However, their increasing involvement in global ndite policy and the potential
reengagement of the United States in this areadadhdnge the dynamics. The “principle of
common but differentiated responsibility, estal#idlin the Berlin Mandate of 1995, has been
a cornerstone of negotiations. Developed countdesmitted to taking action to reduce their
greenhouse gas (GHG) emissions before expectinga@ag countries to do the same.”

This principle “allowed for the participation of widoping countries in the climate regime and
their eventual emission limitations. “These inté¢ior@al dynamics are likely to impede efforts
to maintain EU unity in at least two interconnectedys. First, as the EU's international
partners become more assertive, they may seekvidedthe EU to advance their own
interests. This division could undermine the unitly the EU's climate policy. Second,
contentious issues such as nuclear energy andnektenergy policy, exemplified by the
dispute between Germany and Poland over the Ndardai® gas pipeline in the Baltic Sea,
will need to be addressed.”

Dealing with such issues could further challenge task of securing EU unity, despite
advancements in domestic climate policies. While ElJ has benefited from favourable
circumstances and relative unity in climate polityere are potential obstacles on the horizon.
The involvement of developing nations and changmernational dynamics could strain EU
unity, particularly as contentious issues and tbeemtial for external partners to exploit
divisions arise. Ensuring EU unity in climate pglimay become increasingly challenging,
even with progress in domestic climate actitfis.

3European Commission. Third National Communicatiomfthe European Community under the UN Framework
Convention on Climate Change, Commission Staff Worklager, SEC (2001) 2053. Brussels: Commission of the
European Communities, 20 December 2001.

14 European Commission. 20 20 by 2020: Europe’s ClirGa@nge Opportunity, (COM (2008) 30 final). Brussels:
Commission of the European Communities, 23 Janua®§.2
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Conclusion

The European Union (EU) has been at the forefrbgtabal efforts to combat climate change
since the early 1990s. It has consistently advddateambitious measures to mitigate climate
change and has taken a leading role in shapinghatienal climate policies. In 2007, the EU
unilaterally committed to reducing its greenhouss ¢GHG) emissions by 20% by 2020,
reaffirming its position as a climate change leadver time, the EU has made significant
progress in strengthening its leadership on climbtinge, driven by various factors.

One key factor contributing to the EU's leaderstiipclimate change is its commitment to
multilateralism and its aspiration to expand itsbgll influence. The European Council, driven
by widespread public support for European-levebacthas pledged to take decisive steps to
address climate change. Additionally, the EU's pitisf effective climate policies is fuelled
by concerns over energy security and rising enamgsts. The EU has actively worked
towards securing commitments from developed natimnseduce GHG emissions, going
beyond the requirements of international agreemiém@sthe Kyoto Protocol. The European
Commission has emphasized the importance of aypidipholes that allow rich countries to
avoid domestic pollution reduction by relying sgleh carbon sinks. This stance enhances the
credibility and moral weight of the EU's climatetians. Looking ahead, Europe should
continue to take further action and build on itei@gements in reducing GHG emissions and
supporting developing nations.

However, new policies should also consider thedsgummigration from regions affected by
climate change, particularly the Gulf Cooperatioou@cil (GCC) countries. Europe has a
moral obligation to provide aid and support to raigs who face hardship due to climate
change, as it shares responsibility for the sufedaused by its own atmospheric pollution.
This policy should specifically address the mitigat of suffering caused by Europe's
contribution to climate change, and Europe shoelgtepared to accept a significant number
of migrants from the most affected countries. Eaf®jeadership on climate change should be
sustained by the aforementioned factors. The EUt rhaar both practical and normative
burdens, as the United States has failed to adelguatspond to the global climate crisis, and
other countries have been slow in their actions. |Bading by example through GHG
reductions and assisting developing nations, Euagwe send a strong signal and motivate
major developing countries to take significant @etio reduce their emissions and prevent
potential disasters.

Ute Collier rightly points out that since the nréy of greenhouse gases originate from
industrialized Western capitalist societies, iajgpropriate for initiatives for change to come
from these regions. Addressing climate change besoimcreasingly challenging if stable
unions like the EU fail to take action. TherefoEyrope represents the primary hope for
effective global action on climate change, althouhére are still obstacles to overcome.
Strengthening legislative proposals and improviolicg coherence across various domains
are essential steps to enhance the EU's effecigseAelditionally, better coordination of EU
environmental diplomacy can strengthen its intéonal role. Ultimately, the EU's actions, as
well as those of the United States and major deimdp nations, will determine the
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maintenance of its leadership position. While thesy pose challenges for the EU, it would be
positive news for international climate policy atite shared goal of addressing climate
change. In conclusion, the EU has establishedf itsela frontrunner in addressing climate
change, driven by its commitment to multilateralispublic support, energy security
concerns, and the aspiration to expand its globf#ience. Going forward, Europe must
continue to lead by example, support developingnat address immigration challenges, and
strengthen policy coherence. By doing so, the EJammtribute significantly to international
climate efforts and inspire others to take decisioton in the face of the global climate crisis.
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Flaws in the Sentencing Policy in Sexual Offences
committed against Children

Adv. Ashirwad 3

Certain types of crimes are of such nature thatrtiwral conscience of the society would be put to
shame. Under such circumstances the lawmakers émastthat are of extreme deterrent nature in the
expectation that the wrongdoers are punished sévenaed the potential wrongdoers are warned of
similar consequences. One such mode of extremgetdtenode of punishment is the incorporation of
mandatory minimum into the penalizing statutes thiatvides for the punishment of offenders of
serious crimes against the society. The requireroémtcorporating the mandatory minimum sentence
is that once the guilt of the accused is proved,ghnishment awarded to him must not be below the
minimum sentence prescribed under the statute. jarmesue with the Indian penal system is that it
lacks proper sentencing guidelines. The judges wgwven discretionary powers in the area of
sentencing where different punishments were giventhe same offences. The legislature by
understanding the need for having sentencing guidglopted for providing provisions for including
minimum punishments for serious offences. Once giblation is the Protection of Children from
Sexual Offences Act 2012(POCSO Act). The Act peevidr mandatory minimum punishments for
various offences. A serious issue that came alatigtiae incorporation of minimum punishments is the
issue of jury nullification and the dangers posgdiie sentencing policy under the Act are discussed
detail in this Article.

Keywords:Mandatory Minimum, Discretion, POCSO Act, Discreti®Gentencing Policy.
Introduction

The legislature has lately been sending strong agessthat certain criminal behaviors would
not be tolerated by the society. One such messaihe ienactment of statutes with mandatory
minimum punishments. The mandate of eliminatinghes that pose a threat to the quality of
life, the dignity of individuals, the security ohd nation have been a challenge to the
legislature. Therefore, mandatory minimum sentenigestatutes of such nature is aimed at
deterring the criminal activity of the said natuby maximizing the possibility and
predictability by incarceration because of the ubigmous and clear language regarding the
provisions prescribing punishment are easily urtdetsand serves an effective disincentive
to potential offenders.The mandate of the mandatory minimum sentencéids on the
establishing of the guilt of the accused the punesit awarded to him must not go below the
minimum sentence prescribed under the statute.

1 Advocate, High Court of Kerala.
2 Robert S. MuelletMandatory Minimum Sentencingol. 4. Federal Sentencing Reporter, 230, 230-2892)
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Minimum sentences in certain offences are providmilar to the cap put by maximum
sentences in all offences. In the case of the offenthat provides only for maximum
punishment, the judges are having the discretiaetide what the minimum sentence would
be for a particular offender considering the faatsl circumstances of the offence. When
judges are at complete discretion the punishmemtlceven be for a single day. The process
that has been evolved in the sentencing was génbgathe judges prepare a balance sheet of
the aggravating and the mitigating factors of théme, and after balancing the two
proportionately, an appropriate sentence is awatded

The legislature considering the gravity of certgimes of offences and their impact on society
and the individuals enacted statutes that provid@mmum punishment that is attracted for
such offences. The offences of rape, murder, diffgnces, sexual offences have always
invited the imposition of mandatory minimum sentmcconsidering its seriousness.
Therefore, giving paramount importance to the mubdifety and reduction in crime was the
main driving factor behind the enactment of stautalling for mandatory minimum
punishments.

In the United States, an overwhelming majority aindatory minimum punishment can be
seen in federal crimes regarding offences involviohgig or weapon$.In such cases
depending upon the finding of certain facts, the@ess has mandated the imprisonment of
offenders for periods not below five, ten, twengays or more. The result of the sentencing
policy, including the passage of mandatory minimsentences have reduced the crime rate
over the past years since 1980s.

The penal policies demanding mandatory minimum ghunients, takes out the law from the
hands of the judiciary by the legislature by préirdeg the minimum punishment that shall be
imposed for a particular crime.

Certain arguments in favour of imposing mandatomimum punishment are the such penal
provisions act as deterrent on committing certaimes, Ensures that the criminals who pose
a threat to the society are imprisoned for longeraals in jails and thereby reducing the crime
rate, Also, the criminals are assured that theyldvoot get any sympathy or personal bias
from the part of the judiciary.

Therefore, we can see that when there are expi@visions for mandatory minimum
punishment and the purpose it serves are actub#yconsequences of committing the
prohibited act are harsh and detrimental to thengdoer.

3 State v. Raj Kumar Khandelwa&RL. Appeal No.294/2008

4 Charles J. Ogletre@gestimony of Charles Ogletree, Discriminatory Impafckandatory Minimum Sentences
in the United Stated/ol. 18 Federal Sentencing Reporter, 273, 273{2085)

5 Mark Mauer,The Impact Of Mandatory Minimum Penalties In Fed&antencingVol. 94, JUDICATURE®6, 6-
7, (2010).
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A few questions that may arise regarding the intmsiof mandatory minimum punishment

are-

i. Under what theory of punishment could mandatoryimim punishment be brought
under?

ii.  Whether mandatory minimum punishments the panawe@$olving offences that are not
tolerated by the society?

iii. Whether fixed penalties by the legislature in tteges tie the minds and hands of the
judiciary?

In India a looming issue that could be seen frolong time is that there is a lack of proper
sentencing guidelines. The judges were given wideretion in the area of sentencing where
different punishments were given to the same o#erehile the judges applied their minds to
the facts and circumstances of the case.

In many cases the courts have observed that tken® istraitjacket formula or structured

guidelines for sentencing in the Indian legal systeCourts have only evolved a few

principles that are based upon the penal polidie®wection, proportionality, deterrence and

rehabilitation. And the punishment awarded to tRermler should be proportionate to the

nature, gravity and the manner of commission ofctime. Sometimes similar offences done
would receive higher or smaller punishments. Idalbends on the aggravating and mitigating
factors. So, exercising discretion while awardinmiphment by the judges lies the heart of
the sentencing policy in Indfa.

In observations made by the Supreme Court in diffecases, we could note that awarding
the proper sentence to the wrongdoer form an irapofacet of the criminal justice system.
The punishments warded should be proportionatee@time committed. The proportionality
was decided by the judges taking into account Hmhaggravating and mitigating factors as
all crimes are unique in nature and no straitja¢kanula could followed at all times. The
Apex Court also condemned the absence of a senteguideline that could aid the judges in
awarding punishments than solely relying on thecjatl wisdom which may even cause
discrepancies by way of bias or prejudices.

Therefore, as a solution to this problem there weemy recommendations for a few law
reforms committees and law commissions that empbdsbn the need for sentencing
guidelines.

The Malimath Committee report on criminal reformssHashed at the lack of sentencing
guidelines in India and expressed displeasureeainlde discretionary power of the judges
while awarding a sentence to the wrongdo&he committee did not shy away from stating

6 State of Punjab v. Prem Sag&arOrs (2008) 7 SCC 55@oman v. State of Kera{@013) 11 SCC 382 & Alister
Anthony v. State of Maharashtra (2012) 2 SCC.

7 Malimath Committee Report on Committee On ReformsQG@minal Justice System, 170-171, (Ministry Of
Home Affairs, Govt of India 2003).
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that judges exercising unguided discretion is dwntal to the criminal justice system.
Further the report also emphasized on the needve & comprehensive law that would arm
the judges with guidelines with regard to the secitey process to minimize the uncertainty in
the matter. The committee recommended a statutorgntttee to be set up to issue
sentencing guidelines.

The Draft national Policy on Criminal Justice, i0Z also focused on the requirement of
proper sentencing guidelines that has to evolvk mispect to each type of crifiesd also if
criminal justice in India is to retain its acceptann the public minds, then policy planners
should extend their urgent attention towards semtenand sentencing by establishing
guidelines in this regard.

Therefore, a fact that comes to our mind is thatetwas always a requirement for sentencing
guidelines to aid the judges in awarding propetesae to the wrongdoers. If wide discretion
is awarded to the judges such discretion would seduby the judge according to his
judgment and there would be no certainty or uniformity @m&encing.

Realizing the need for having sentencing guidelinbe lawmakers decided for another
alternative i.e., the respective statutes of agoateprovide the penal policy for the respective
offences. Offences and type of vary so no strdigadormula is possible in sentencing.
Therefore, enhanced punishment for offences thatt@s serious in nature by raising the
minimum punishment to be awarded in such caseextassively adopted by the lawmakers.

The offence of rape under Indian Penal Code wafirdtesexual offence to attract mandatory
minimum punishmen® The underlying reason was the judicial decisioh&ivstressed upon
the consequences faced by the victim of rape. TingreBne Court has time and again
reiterated the deep physical and mental traumaitiiens are to face and also the destruction
of the social equilibrium when an offence as heinasi rape is committéd.

In 2012, the Protection of Children from Sexual édffes was enacted in India where the
legislation comprises of mandatory minimum senterfoe most of the offences. The Act
aims to punish all the sexual offenders who seywluse children below the age of eighteen
years. Another salient feature of the Act is thatlegislation is gender neutral.

The Protection of Children from Sexual Offences 20t2 (hereinafter POCSO Act), was
enacted with aim to protect Children from all kinlfssexual exploitation e.g., sexual assault,
harassment and pornography. The Act has substitatdee offence of rape with ‘penetrative

8 DR. N R Madhava Menon Report of The Committee On tDi&ftional Policy On Criminal Justice, 18-19,
(Ministry Of Home Affairs Government Of India 2007)

9 MALIMATH, supranote. 6.

10 Criminal Law (Amendment) Act, 1983.

11 Rafiq v. State of URIR 1981 SC 559State of Maharashtra v. Rajendra Jawanmal Gar(dBd7) 8 SCC 386
& Jugendra Singh v. State of UP 2012 6 SCC 297.
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sexual assaul? would cover penetration of vagina, urethra, amusnouth of the child by
any body parts or any object punishaSihe Act also provides for the establishment of
special courts for the trial of the matters conedrmwith sexual abuse of children. The Act
could be mainly be linked to the shocking revelaifound in the Child Abuse Report 2607
regarding the prevalence of the social evil of d¢tdbuse and the enactment could also be
related to the requirements of the ConventionsherRights of the Childto which India is a
party since 1992.

The Sexual exploitation and sexual abuse of childre heinous and serious crimes and such
crimes needs to be addressed effectively. Thereforaddress the issue the POCSO Act
prescribes harsh punishment for child sex offendEne Act, also to ensure the certainty of
punishment of criminals has deviated from the btenets of criminal law by overlooking the
doctrine of the presumption of innocence by inabgdihe twin negative presumptidhshat
would operate against the accused in prosecutiaimstgthem.

The serious and the heinous nature of the crimgleduwith the vulnerability of the minor
victim has influenced the lawmakers to impose mergtlaminimum sentences for the
offenders under the Aét. The minimum sentences vary according to the offen€or the
most serious offence i.e., aggravated penetratixaad assauf the minimum punishment is
for twenty years rigorous imprisonment and fine #mel maximum could even be a sentence
of death penalty.

Now we are going to study the impact of the mamgatanimum sentences the way they are
included in this act and how far it has been swgfoé curbing the sexual crimes against the
children. To have an understanding we are goinlgak at the judicial decisions of various
courts and the interpretations the judges havengile justifying the decisions. Also, what
factors are considered while judges award the gpiate sentence to the wrongdoers are also
being looked into. And the primarily the influenoé the judicial mind when there are
readymade sentences provided by the statute aramddyzed with the help of case laws.

We should understand the fact that the POCSO Aatnslatively new legislation that was
enacted in the year 2012 so, the POCSO judges mayen well acquainted with the
provisions of the Act and may even interpret thevigions in ways that are against the spirit
of the legislation. The Act being a significant afmmands a high level of understanding and

12 ved Kumari & Ravinder BarrSentencing in Rape Cases: A Critical Appraisal Qfidial Decisions In India,
Vol. 59, Journal Of The Indian Law Institute,41,(2107).

13POCSO Act, 2012, sec. 3, No.32, Acts of Parlian@it2 (India).

14 Study On Child Abuse India, p.iv (Ministry of Womand Child Development, Government of India 2007)

15 parties to the Convention are required to undertkeneasures to prevent children from being cakrce
exploited or induced into any unlawful sexual atyiv

16 POCSO Act, 2012, sec. 29 & 30, No.32, Acts of Rarént, 2012 (India).

17 POCSO Bill 2011, PRS India, https://prsindia.orgtizttk/the-protection-of-children-from-sexual-offesebill-
2011, last visited Jan 09,2022.

18 POCSO Act, 2012, sec. 6, No0.32, Acts of Parlian@it2 (India).
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digestion of the provisions by the judges. The sleai of the judge hangs on the lives of both
the victim and the accused. The punishments besqgped with mandatory minimum
sentences gives little room for judicial discretidrhis criterion even forces the judges to
render wrong decision causing injustice to theiwias a result of jury nullification, which is

a process by which the judge may acquit the accased if his guilt is established but the
sense of justness and farness of the judge migik the defendant does not deserve such a
punishment? Injustice could even be caused to the accused Wieejudges are not having
any discretion to go below the mandatory minimuoutfh the acts committed by the accused
does not warrant such harsh punishment. Keepirgg tfaetors in mind we could move ahead.

The Madhya Pradesh High Court \rasudev v State of Madhya Prad@sheversed the
sentence imposed by the Special Court on the wiergdnder section 8 of the POCSO Act
which provides for a minimum punishment of threargefor any person found guilty of
sexual assault under the Act. The Hight Court peded to observe that mere pulling the
hands of the victim would not amount to an act wetual intent. It should be understood that
in order to attract section 8 of the Act, the amimitted by the accused should satisfy the
demands of sectiort¥7of the Act which provides for sexual assault. &plain reading of the
section 7 and the presumption of sexual intentigeml/under the Aét would imply that the
Act of the accused would be punishable under se@&iof the Act unless he could rebut the
prosecution case with credible evidence, which natsdone by the accused in the present
case. Hence, we could observe that the reverstieofiecision by the High Court was in
misdirection. An issue we observe here is that wjuglges are to award sentence to the
wrongdoer, they are bound to award the proper aadoptional sentence to the wrongdoer.
When the judges observe that that the minimum pomést as prescribed by the Act is
grossly harsh and disproportional to the act coteahiby the wrongdoer, then the judges tend
to find a way to interpret the statute in such & Wt it is favorable to the wrongdoer and
acquitting him of the charges thereof.

A similar judgment could be seen in the caseSt#te v Bijendét, the facts were that the
victim girl's jeans were torn off by the accusedeTvictim is a girl of seven years, the
accused was charged under Sectiéhd® the POCSO Act which provides for aggravated
sexual assault that invites a minimum sentencavef years. The Delhi Special Court has
observed that tearing of jeans would not form édrthe provision of ‘any act done with
sexual intent’ as there was no intention to seyuadisault the victim because the accused
stopped by tearing of the pant and in order taaetttsection 9 the accused should’'ve had
sexual intent while doing the act. Therefore, tloan€ held the accused lacked sexual intent
while doing the act. Here also the court constrtiesl section in such a manner that is

19 Preeti Pratushi DaslRape Adjudication In India In The Aftermath Of Cnali Law Amendment Act, 2013:
Findings From Trial Courts Of DelhVol. 5. Indian Law Review (2022), 1, 7

20 Criminal Appeal no. 490/2014

21 POCSO Act, 2012, sec. 7, No.32, Acts of Parlian@di2 (India).

2222 POCSO0 Act, 2012, sec. 29, No.32, Acts of Parliap®0it2 (India).

23 Sessions Case N0:142/13, FIR NO:160/13

24 POCSO Act, 2012, sec. 9(m), No.32, Acts of Pamdiat, 2012 (India).
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beneficial to the accused and acquitted him of POCBarges. The glaring issue in this
particular case lies in the construction made byrCihat is beneficial to the accused though
the acts done by the accused would fall suitabtiiwithe provisions of section 9 of the Act.

A few other recent 2021 decisions by the BombayhHEpurt that became a topic for
discussion and legal scholars pointed their fingardéhe judge for being too lenient and
construing the provisions deliberately to extend benefit to the accused and resulting in
acquittal of the accused from POCSO charges. Onieeofases ikibnus s/o Francis v State
of Maharashtrd®, a single bench decision which was presided by Aattit Judge of Nagpur
bench Bombay High Court Pushpa, Ganediwala, wheatrenHigh Court has reversed the
conviction of the accused for the offence of aggtest sexual assatflt The brief facts of the
case are that the accused the neighbor of the egmapt found her daughter i.e., victim girl
in the company of the accused wherein he was saglding hands with the girl and his pants
were unzipped. The victim girl in her statemenédahat the accused unzipped his pants and
asked her to join him in bed. The High Court héldt tholding hand with a minor or opening
the zip of one’s own pants would not fall under tiategory of sexual ass&tland the nature

of the acts allegedly committed by the accusedateufficient to fix criminal liability on the
accused. The High Court further observed that wigideling the ingredients of sexual assault
the phrase ‘any other act done with sexual intshbuld be of the nature of the other
ingredients mentioned in the section i.e., touchimg vagina, penis, anus, breast. If such a
connection is not brought between the physical amntvithout penetration and the other
ingredients then the accused would not be attragitdthe charge of sexual assault under
POCSO Act.

Another case of similar nature is the decision miagi¢he Bombay High Court presided by
the same justice i.e., Justice Pushpa Ganediwadacase is ofSatish Ragade v State of
Maharashtra® the decision made by the Justice gained widecisniti and public wrath. The
facts of the case are that the accused presséudast of the victim and he attempted to move
the dress of the victim. The complainant i.e., thether saw the incident on time to raise
alarm and rescue the victim. The Special Courvicbed the accused for committing the
offence of sexual assatiltbout on appeal at the Bombay High Court, the Couatle the
observation that since the nature of the punishmentided under Act is stringent in nature
therefore, the proof and allegations should begémt and serious. In the eyes of the Judge
the act of pressing the breast of the victim iis {hérticular case lacked specific details as to
whether the accused pressed the breast of theniicim above the salwar or by inserting his
hand into the salwar. The Court then made the cwetsial ratio that simply pressing the
hand on the breast over the salwar would not fiadlen sexual assault under the Act. To be
considered as an offence of sexual assault uneéeAdh, there should be a direct physical
contact that should be established by the prosmctute., the presence of specific details.

25 Criminal Appeal No. 445 OF 2020.

26 POCSO Act, 2012, sec. 9, N0.32, Acts of Parlian2@it?2 (India).
2TVasudev, supraote. 20.

28 Criminal Appeal no. 161 of 2020.

29 POCSOsupranote. 26.
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Therefore, in the eyes of the Bombay High CourBatish Ragade ca¥eto constitute an
offence of sexual assault under the POCSO Act tbteoald be a direct skin to skin contact to
satisfy the need of ‘physical contact without pesdn.” The decision we could term as a
wrong decision as such a decision is against thi¢ epthe legislation. The sole purpose of
the legislation itself was defeated when judgmeinthis nature is being rendered by a judge
of a High Court. It is a well-established fact thHatlicial law making should not be
inconsistent with legislative choice and large-sciinovation in that direction should be
avoided at all cost

When we analyse the decision$atish Ragadeye could consider two different scenarios,
one is the legislation was so harsh that the actnuitted by the accused would attract a
minimum sentence of three years imprisonment. Tietitle room for judicial discretion.
The only thing the judge could do is to award aesgre not below three years and not more
than five years. So, when a judge on finding thmuaed guilty of an offence of sexual assault,
it becomes mandatory for him to award a sentent®delow three years. So, the judge while
giving second thoughts might have thought that tiieimum sentence of three years if
awarded to the accused would be detrimental andirutd his life and societal status. The
second scenario would be that the judge would hlaweght that the act committed by the
accused is not that serious enough to warrant eslpment of imprisonment for three years,
therefore she tried a way out to bring out the aedurom criminal sanction under the Act.
The point is the when there is legislative incortertess coupled with ignorance of the judges
would pave way for wrong decisions such as whahae observed iSatish Ragade.

Nevertheless, the Supreme Court has stayed thsiatediy the High Court isatish Ragade.
The Supreme Court heard a batch of petitions ahgilg the decision. Here the Attorney
General K K Venugopal has stated that the decisjodustice Pushpa Ganediwala was setting
a bad precedent and at the same time it would Heahd perverse in law considering the
objective of the POCSO Act and the legislative ribtef the Act? Her decision was also
highly criticized by a large section of the puldg well. Subsequently the Supreme Court also
withdrew the recommendation to make her appointnasna permanent High Court Judge
stating her incompetence and lack of sensitivityamls sexual assault cases thereby raised
doubts regarding her fitness in being a High Cdudge®® However, she was allowed to
continue at her present position at the Nagpurthef®ombay High Court for a couple more
years. Could such an action against the judge b#figd? The wrong decision could be
partially attributed to the legislation which couldve provided more room for discretion and

30Vasudev, suprajote, 27.

31 John Calvin Jeffries, Jr, Legalityagueness, and the Construction of Penal Statitels 71, VIRGINIA LAW
REVIEW (1985), 189, 196.

32 Krishnadas Rajagopaiupreme Court Stays Bombay HC Order On ‘Skin-To-$kamtact For Sexual Assault
Under POCSO ActThe Hindy (Jan 17, 2022 5.20 PM), https://www.thehindu.comsiaational/supreme-court-
stays-bombay-hc-order-on-skin-to-skin-contact-fextsal-assault-under-pocso-act/article33675124.ece,

33 Dhananjay Mohapatr&ontroversial POCSO Rulings Cost Bombay High Cdudge Her ConfirmatianTimes
Of India, (Jan 11, 2022 7.35 PM), https://timesdimindiatimes.com/city/mumbai/controversial-pocabings-
cost-hc-judge-her-confirmation/articleshow/80594664s.
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the most of the judges would not have receivedtesiping, study classes or be sensitized
with the nuances of the sentencing and the interdfdhe Act. We could also see many other
instances where judges tend to make mistakes, mpgated mistakes would that call for
detrimental actions against them? Even in POCS@sctsere are cases which goes against
the public conscience would that imply that actehrould be taken against all such judges?
Probably ‘no’ is the answer. What is required isrensensitization and allowing more room
for discretion.

Another flaw that can be observed in the POCSOid\that it even if the sexual intercourse
between the victim who is on the verge of attairéighteen years and another person, though
the intercourse being a consensual affair, thegudtzes have no discretion than to award the
mandatory minimum sentence of ten years. Thereforsuch situations the judges are in a
dilemma3* The issue that is underlying in this regard ig thlaen it's a consensual affair and
a mandatory sentence is passed, how could thasbkaee to the victim especially when they
are intending to marry in the future? It could ls¢hmg other than injustice to both the victim
and the accused. Such cases are mainly complantsatents of girl children who have
initiated proceedings against their child’s boyfide and eliminating his presence for years. A
long term for incarceration just for a few childretefying their societal boundaries,
restrictions of the community, religion, class,teaand status set by the parents for choosing a
perfect groom for marrying their daughters.

Justice Pushpa Ganediwala also presided in theatasgeshwar Wasudeo Kawle v State of
Maharashtrd®, a decision that also succeeded in gaining widdipalktention and criticism.
Here the blame should be attributed to the incotapkss associated with legislation. The
accused was charged with the offence of penetraéixaal assadftcommitted on the victim
who was of seventeen years and nine months anddti®’s medical reports stated that she
was pregnant. The Bombay High Court reversed tléside of conviction by the Special
Court. The High Court Judge observed that due ¢& & witnesses and the irrationality
associated with the minimum sentence provided useleion 4’ i.e., of ten years. And such a
decision sentencing the accused for ten years wwailgrossly arbitrary in nature. What we
should take away from this judgment is that thdslagion is incomplete in this regard as
punishing for a period as long as for a minimunteof years imprisonment when the accused
is having a consensual affair with the victim whaearing eighteen years, such a provision is
detrimental to both the accused and the victim. g by the provisions of the Act, then
awarding the punishment would be inevitable. Thotilghjudgment could be justified to an
extent, it is in misdirection and wrong in the epéshe legislation.

The decision by Karnataka High Court$tate of Karnataka v Rafti presided by Justice B
M Shyam Prasad and Justice M G Uma. The allegagainst the accused was that, he

34 Ved Kumari,supranote. 12.

35 Criminal Appeal No. 20 of 2020.

36 POCSO Act, 2012, sec. 3, N0.32, Acts of Parlian®t2 (India).
STPOCSO Act, 2012, sec. 4, No.32, Acts of Parlian®t2 (India).
38 Criminal Appeal.N0.100111/2016.
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abducted the fifteen-year-old victim from the custoof her parents and had sexual
intercourse with her. The accused was charged offitnce of penetrative sexual assault
punishable with a minimum imprisonment for a terimat less than ten yeat$But when the
decision was taken by the court both the accusdd/@tim were living as husband and wife
and were having two children. So, during the tiialvas evident before the court that the
accused and the victim were lovers and the compla@s filed by the victim’s relatives to
incarcerate the accused to distance the victim tiemlover. It was a clear case of complaint
by parents of girl child for defying the societalumdaries. But going by the provisions of the
legislation, the acts of the accused would obvipasiract the punishment of a minimum of
ten years. But considering the situation and ptesertrimonial life of the both the accused
and the victim the Court deliberately deviated frthra stringent provision of the legislation
and extended benefit of doubt to the accused asaitéed him.

Again, in the above-mentioned case we could see ttien Karnataka High Court, has
delivered a wrong decision in the light of the P@CAct. Even though we could justify the
decision of the Court, the decision is neverthelasgolation of the provisions of the Act.
The reason could be attributed to the incompletenéghe legislation. The punishment in
such scenarios should not be as harsh as thatanedtin the Act. Such harsh punishment
would force the judges to acquit the accused dubdw conscience and refuse to award the
sentence.

An observation made by the Sessions Judge PawarinJ&lelhi District Court decision in
State v Mohammed Zafidwhen the defense counsel asked for a leniency riteseing
considering the young age of the offender wasligle a decision is to be made with regard
to awarding minimum sentence is that the scopescfian 7#! of POCSO Act is very large,
i.e., touching any part of the body of the victinowld be covered under this section as the
sexual intent would be presum®do, if the defence is not able to rebut the praisec case
then the accused would be presumed guilty. Whemtiileis established the only discretion
the judge is having with regard to the sentencénpat minimum sentence i.e., for three years
could be awarded when the accused touches a lasiige parts of the victim and higher
sentences when more sensitive parts of the victent@uched by the accused. But such a
criterion is not provided under the section, swglthie discretion, the only discretion of the
judge. Some judges may award minimum sentencersopg who touches a more sensitive
part, some may even award maximum sentence tocthesed who touches a comparatively
less sensitive part. The judge also further opitieat it would have been better if the
legislation provided classification that touchingnm sensitive parts invite higher sentences
and touching less sensitive parts invite lesserishoments. But as of now the Courts are
bound to perform according to the law, unless aprelmensive amendment rectifies the
present flaws in the legislation. Therefore, thegjes cannot apply their minds to extend any

39 POCSOsupra,note. 36.
40SC No. 103/13.

41 POCSOsupra,note. 20.
42Vasudev, supranote. 16.
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leniency by awarding a sentence below the minimentesice to the accused when his guilt is
established.

By analyzing a few judicial decisions and the nadile given by various judges in awarding
sentence and also while refusing to award any seeatas a result of judicial nullification, it is
evident that there is a requirement of a comprahensmendment into the POCSO Act
considering both the seriousness of the offencd$arshness of the punishments provided.

The changes required are first of all the offeniceexual assault should be classified keeping
in mind the sensitivity of the body part that is¢bed. For example, touching the hand invites
only a lesser punishment, touching the waist isuireg graver punishment than that of
touching the hand, same with touching the privaaetspwhich calls for the maximum
punishment. So, if such an amendment is broughhése would not be much confusions or
dilemmas in the minds of the judges when awardamesces for commission of the offence
of sexual assault. It could also be added thateseirig for touching of less sensitive parts
such as holding or pulling hands could be soldlysaretionary power of the judge to award a
suitable sentence as the judge seems fit and anomimi sentence of say for example six
months for subsequent convictions.

Another area that requires development is unddiosed of the Act}® that when the accused
and the victim are lovers and such a fact inspinescourt then the sentence that could be
awarded to the accused on proved of sexual inteseawnder a consensual affair could be left
to the discretion of the judge. The rationale bdtthre requirement of such an amendment is
that sentencing the accused for a minimum ternefyears for no serious offence does not
serve the basic meaning of punishment itself. Tdrengs of girl child would take unnecessary
advantage of this provision to trap their childdsér to distance her from her lover. Such is
not the intention of the legislation and provisiangh as these would serve no good to the
victim or to the society and a severe sentencinglavturns worse when there is a child born
to the victim. So, an amendment in this regarce bkiding a proviso which provides for the
judge to go below the mandatory minimum sentencetoch reasons has to be recorded by
him.

Next change required is the most essential parttig@ning and sensitization the judges. The
judges should be made aware of the provisions la@drtodes of sentencing when cases of
such seriousness come before them, they shouldehaekd idea and understanding of all the
nook and corner of the provisions especially tleaaf presumptions which in most cases the
judges overlook and call for more credible withess evidence. Therefore, such
comprehensive training of the provisions and subsegtraining when amendments are made
available to the judges.

From the above discussion we could understandtkigatack of sentencing guidelines has
been a glaring issue in the Indian Criminal justsystem. Therefore, the legislation was

43 POCSOsupra,note. 37.
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giving messages to the public that certain crimimgthaviour would not be tolerated by the
society and enacted legislations calling for mamgatinimum sentences which provides
very little or no room for judicial discretion. Thpenal policy provided under the Protection of
Children from Sexual Offences Act 2012, adopte@avily punitive approach which imposes
stringent punishment for all physical sexual ofehcommitted. The Act gives only a little
discretionary power to the judges which even foraesapproach of judicial nullification,
which is evident from the case laws that we havayaed in the study. We could see the
judges shying away from awarding mandatory minimaantence when faced with their own
sense of justness. On a feeling that when the wamens act did not warrant such a severe
punishment, the judges find a way out of it by gofar an acquittal and forego a sentence
under the POCSO Act. So, a significant amendmedtaalittte more room for the judges in
sentencing is required to make the legislationdsi@ear of the anomalies and to enable the
legislation to serve its objectives.
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Social Justice and Legal Aid Services
T.V.S. Bharatht

Abstract

Legal Aid and social justice are fundamental rigktiat ensure equal participation and representatfon all
individuals in a society. However, marginalized camities and individuals often face significant bars in
accessing the justice system, leading to unequabmes and perpetuating systemic injustices. Laighservices
have been established to address these inequaligsoviding legal assistance and representatmthbse who
are unable to afford it. Legal aid services in ladiiave evolved over time and have been instrumengabtecting
the rights of the marginalized and underprivilegétbwever, there are still challenges in providingdé aid
services, including funding, accessibility, and lityeof services. Community-based approaches anthpeships
between legal aid providers and civil society orgations have emerged as effective strategies toeasidhese
challenges.

Keywords:Legal Aid Services, Social Justice, Access toideisTechnology, Marginalized Communities, etc.

Introduction

According to a report by the United Nations, apprately 80% of the world's population has
no access to justice mechanidegal aid is a fundamental right that is enshriredhany
international human rights instruments. The UnigeBeclaration of Human Rights, adopted
by the United Nations General Assembly in 1948pgaizes the right to a fair trial and the
right to legal assistance. The International Cowerma Civil and Political Rights (ICCPR)
also guarantees the right to a fair trial, inclgdthe right to legal aid for those who cannot
afford it. The Convention on the Rights of the @HICRC) also recognizes the right to legal
aid for children.

In addition to these international instruments, ynaountries have established their own laws
and policies on Social justice and legal aid. THases and policies vary widely, depending
on the legal system and social context of eachtecpuBome countries have comprehensive
legal aid systems that provide assistance to tivdee cannot afford a lawyer, while others
have more limited programs that only cover certgires of cases or certain groups of people.
A study by the Commonwealth Human Rights Initiat{@HRI) found that around 67% of
undertrials in India were detained for up to sixmths, and 21% were detained for more than
three years. Legal aid services can play a cruclalin helping undertrials access justice and
secure their release

The effectiveness of legal aid programs also depemd their implementation and the
availability of resources. In some countries, legéll programs are underfunded and
understaffed, which can limit their ability to pide effective assistance. In other countries,

1T.V.S.Bharathi, LLM (Corporate and Securities Law) Near Student, College of Law, Osmania University.
2 United Nations, Report of the Secretary-Generahoress to Justice for Women, 2019
3 CHRI, "Undertrial Review Committees in India: A GuitteGood Practice"
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legal aid programs may face political oppositionlamk support from the legal community.
The judiciary also plays an important role in praimg Social justice and legal aid. Judges are
responsible for upholding the rule of law and emguithat everyone has equal access to
justice, regardless of their social or economitustaln some countries, judges may also have
the power to order legal aid for those who canfiotait.

Social Justice

Meaning of social justice

Social justice refers to the fair and just disttibo of resources, opportunities, and benefits
within a society. It aims to ensure that all indivals have equal access to basic human rights,
such as education, healthcare, housing, and empladymregardless of their social, economic,
or cultural backgrounds.

The principles of social justice include equityyvatisity, inclusion, human rights, and
participation. Equity means providing resources apgortunities based on individual needs
and circumstances. Diversity recognizes and vatliferences in individuals and groups.
Inclusion ensures that all individuals are givenaapportunities and are not excluded based
on their backgrounds. According to a report by\t¥erld Justice Project, more than 5 billion
people worldwide lack meaningful access to justideman rights protect the basic rights and
freedoms of all individuals, including the right tide, liberty, and security of person.
Participation means involving individuals and conmities in decision-making processes that
affect their lives.

The importance of social justice in promoting egdyaand fairness in society cannot be
overstated. In the United States, more than 10p@@ple are wrongfully convicted of serious
crimes each year, according to the Innocence Rrdjestudy by the American Bar
Association found that 80% of the civil legal needf low-income Americans go
unmef.Social justice is crucial in ensuring that all iiduals, regardless of their
backgrounds, have the opportunity to lead dignifieds and reach their full potential. It
promotes equal access to education, healthcarsjrigpiand employment, and ensures that
marginalized communities are not left behind. Soeistice also helps to reduce social and
economic inequalities, which are often the rootseswof poverty, crime, and social unrest.

Social justice and Access to justice

The 2020 World Justice Project Rule of Law IndemksalIndia 69th out of 128 countries,
indicating that there are significant challengeemsuring access to justice for’akccess to
justice is a fundamental human right that is esakfatr the protection and promotion of other
human rights. However, marginalized communitiesrofiace significant barriers in accessing

4World Justice Project, “Rule of Law Index 2020”

5 Innocence Project, About Wrongful Convictions, 2021

6 American Bar Association, The Justice Gap: Measutie Unmet Civil Legal Needs of Low-income Amerisan
2017

7 Supranote 3.
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justice, including poverty, discrimination, lack lefal knowledge, and limited access to legal
aid services. This is where social justice comes in

The Access to Justice Project, launched in 2019 phavided legal aid services to over 3 lakh
people in India's north-eastern stét®scial justice plays a crucial role in ensuringtth
marginalized communities have equal access tocpustit aims to eliminate systemic
inequalities and barriers that prevent individuaten accessing legal remedies and seeking
redress for violations of their rights. By promgtirequal opportunities and addressing
systemic inequalities, social justice helps to lethee playing field and ensures that all
individuals have an equal chance to access justice.

Social justice also helps to ensure that legalesystare fair and impartial, and that they are
not biased against marginalized communities. Itqes the rule of law, human rights, and
democratic values, which are essential for ensutiag justice is accessible to all. Moreover,
social justice seeks to address the root causegustice, including poverty, inequality, and
discrimination, rather than just treating the syonp$. By addressing these underlying issues,
social justice helps to prevent future injusticed promotes a more just and equitable society.

Historical development of social justice and legadid

The concept of legal aid and social justice hasng lhistory, dating back to the early 19th
century. In the United Kingdom, the Poor Prison&sfence Act of 1836 was the first

legislation to provide legal aid for criminal cas@is was followed by the Legal Aid and

Advice Act of 1949, which established a comprehangtgal aid system in the UK. Similar

programs were also established in other countimetyding the United States, Canada, and
Australia.

In the 20th century, the expansion of legal aidgpsimms became a global phenomenon, with
many countries recognizing the need for legal @&ivises for disadvantaged communities.
The United Nations General Assembly adopted theré¥sal Declaration of Human Rights in

1948, which recognized the right to a fair trialdathe right to legal assistance. This
declaration helped to set the stage for the dewsbop of legal aid programs around the
world.

The evolution of social justice movements also @thg significant role in the development of
legal aid programs. The civil rights movement ie tbnited States, for example, led to the
establishment of legal aid programs to providestasce to African Americans who were
discriminated against in the legal system. SimjlaHe feminist movement helped to establish
legal aid programs to address issues such as domied¢nce and gender discrimination.

8 Commonwealth Human Rights Initiative, Access toidash India: An Overview of Recent Developments



T.V.S. Bharathi Page 59

In recent years, there has been a growing recogndf the importance of social justice in
promoting access to justice. The number of peogdkiag legal aid in India has increased by
around 60% over the past decade

Many legal aid programs now incorporate social iggstprinciples, such as addressing
systemic inequalities and promoting human rightse Bvolution of technology has also
helped to expand access to legal aid services, aitime platforms providing free legal
information and resources to those in need.

Legal Aid

A. Definition of legal aid services

Legal aid services refer to legal assistance pealid individuals who cannot afford to hire a
lawyer or pay for legal representation. The pravisof legal aid services aims to ensure
access to justice for everyone, regardless of fir@ncial means. Legal aid services can be
provided by a variety of organizations, includingpnrprofit legal aid organizations,
government-funded legal aid programs, and pro blegal services provided by private
lawyers.

The concept of legal aid services has a long histwwith early forms of legal aid services
dating back to the 19th century. The first legdl society was established in Great Britain in
1876, followed by the establishment of legal aidgpams in other countries around the world.
In the United States, the first legal aid prograasvestablished in 1876 in New York City.
Legal aid services play an essential role in pramgoaiccess to justice for marginalized
communities who may otherwise be unable to navigadegal system. The Legal Services
Authorities have provided legal aid to more thaf @ore people in India since 1993 egal
aid services are particularly important for margigeal communities, such as low-income
individuals, minorities, and women, who may facelitidnal barriers to accessing justice.
They also help to ensure that individuals haveoggortunity to exercise their legal rights and
protections, regardless of their financial resosirce

B. Importance of legal aid services in promoting soal justice

1. Legal aid services as a means to achieve socialtjos for women

Legal aid services can be seen as a tool to addoesal inequalities and promote access to
justice, particularly for marginalized communitidsegal aid services can help level the
playing field in legal disputes and ensure thaividdials have a fair chance to assert their
rights. The highest numbers of legal aid casesdial are related to matrimonial disputes,
followed by criminal casés In 2020, the Supreme Court of India directedsttes and union
territories to establish one-stop centers for leg@lservices for victims of sexual assault and

9 National Legal Services Authority, Annual Repor2@0
101d.
d.
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harassmeft. In 2019, the Legal Services Authorities providedal aid to over 10 lakh
women in Indi&.

2. Benefits of legal aid services in promoting soci@listice

According to the Legal Services Corporation, evaéollar invested in legal aid services for
low-income Americans generates $11 in economic fitete_egal aid services can help
promote the rule of law by ensuring that all indiv@ls have access to legal remedies and
protections. They can also help promote social sioheby ensuring that disputes are resolved
fairly and justly. They can help reduce the burdenthe justice system by ensuring that
disputes are resolved before they escalate inte senious legal problems.

Types of legal aid services and institutions in Inid

Around 70% of India's population is eligible foreér legal aid services, as per the Legal
Services Authorities AétiIn India, there are several types of legal aigdises and institutions
that provide assistance to people in need. Sortfeesé include:

A. Free legal aid services

According to the National Legal Services Authoribyer 3.6 million cases were disposed of
through legal aid services in India in 262Bree legal aid services are provided to the poor
and marginalized sections of society who are untbbdford legal representation. The Legal
Services Authorities Act of 1987 provides a statufoamework for free legal aid services in
India. These services are provided by State Legali&s Authorities, District Legal Services
Authorities, and Taluk Legal Services Committedsede bodies are responsible for providing
legal aid services to those who are unable to éifor

B. Legal clinics

As of 2020, there are around 30,000 legal aid adiricross India providing free legal aid to
those in ne€ld.Legal clinics are set up by law schools and legglorganizations to provide
free legal assistance and advice to people whootaaffiord a lawyer. These clinics are
staffed by law students and lawyers who providallegsistance to those who need it. Some
of the popular legal clinics in India are the Legad Clinic at NLSIU Bangalore, the Human
Rights Law Network, and the Legal Aid Society of BlDelhi.

C. Public defenders

Public defenders are government-funded lawyers priovide legal representation to those
who cannot afford it. In India, public defender® appointed by the court to represent
accused persons who are unable to afford a prieatger. The National Legal Services

12 Supreme Court of India, NALSA v. Union of India, ivPetition (Criminal) No. 666 of 2015
13 National Legal Services Authority, Annual Reporig0

14 egal Services Corporation, Documenting the Jusiap in America, 2017

15 | egal Services Authorities Act, 1987

16 Supranote 8.

171d.
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Authority (NALSA) has been responsible for implerieg the scheme of providing legal aid
to the accused persons.

D. Pro bono services

Pro bono services are provided by lawyers and iamsfwho offer their legal services free of
charge to those who cannot afford it. Pro bonoisesvare not mandatory in India, but many
law firms and lawyers provide these services valiilyt The Advocates Act, 1961, provides
for pro bono legal services by lawyers in India.

E. Community-based legal aid services

Community-based legal aid services are providedNIBOs and other community-based
organizations to marginalized communities. Theseiges are aimed at creating awareness
about legal rights and providing legal assistamcéhbse who need it. Some of the popular
community-based legal aid organizations in India e Human Rights Law Network, the
Commonwealth Human Rights Initiative, and the Lamgy€ollective.

Challenges faced by Marginalized Communities in a&ssing Justice and Legal Aid
Marginalized communities in India face several Erales in accessing justice and legal aid.
Some of the challenges include:

1. Lack of Awareness: Many marginalized communities ot aware of their legal rights
and the legal aid services available to them. Tduk of awareness prevents them from
seeking legal assistance when required. A surveyguwded by the Centre for Social
Justice (CSJ) found that 74% of people living ivgrty in India are not aware of their
legal rights, and 77% of those who are aware df tiights do not know how to access
legal aid®.

2. Geographical Barriers: Marginalized communitieseofilive in remote and rural areas
where legal aid services are not easily accessiiles makes it difficult for them to
access legal aid services.

3. Language Barriers: Many marginalized communitiednidia do not speak the official
language of the courts, which can make it diffidolt them to access legal aid services
and understand court proceedings.

4. Financial Barriers: Legal services can be expensimed marginalized communities may
not have the financial resources to access theis. mbkes it difficult for them to seek
legal assistance when required. In Uganda, 98%isdmers are unable to afford a lawyer,
according to a report by the African Prisons PridjecOnly 29% of low-income
Americans facing civil legal problems receive thgdl help they need, according to the
Legal Services Corporatiéh

5. Discrimination: Marginalized communities in Indidten face discrimination from the
legal system, which can prevent them from accegasige and legal aid services.

18 CSJ, "Access to Justice for the Urban Poor in India

19 African Prisons Project, The Justice Report, 2019.

20 Legal Services Corporation, The Justice Gap: Méaguthe Unmet Civil Legal Needs of Low-income
Americans, 2017.
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6. Lack of Representation: Marginalized communities aiten not adequately represented
in the legal profession, which can make it difficidr them to find legal representatives
who understand their specific issues and concémnsiany countries, including Nigeria,
Sierra Leone, and Zimbabwe, prisoners spend yraad iawaiting trial without access to
legal representation, according to a report byQpen Society Justice Initiatite
7. Limited Legal Aid Services: Legal aid services imlia are often limited in their scope
and coverage, which can prevent marginalized contiearfrom accessing the legal aid
services they require.

Addressing these challenges and ensuring that naizgd communities have equal access to
justice and legal aid services is crucial in pramgpsocial justice and reducing inequality in
society.

Case Studies on the impact of Social Justice andga Aid in India

According to a report by the National Legal Sersiéeithority (NALSA), as of March 2020,
a total of 4.38 crore legal aid cases have begrosis] of in India since the Legal Services
Authorities Act was passed in 1987

Landmark Case Laws

Landmark cases where legal aid services playedrm@min achieving social justice:

1. Hussainara Khatoon v. State of Bihar (19%9n this landmark case, the Supreme Court
of India held that under trial prisoners who canafford legal representation have the
right to legal aid services, and directed the sseaf several under trial prisoners who had
been in custody for several years without a tridlis case played a major role in
establishing the right to legal aid as a fundamemgat under Article 21 of the Indian
Constitution.

2. People's Union for Democratic Rights v. Union afitn(1982§* This case involved the
right to legal aid services for indigent workersdahe Supreme Court of India held that
the state has an obligation to provide free leghkarvices to workers who are unable to
afford it. This case helped to establish the rightegal aid as an essential element of
access to justice.

3. Olga Tellis v. Bombay Municipal Corporation (1985)n this case, the Supreme Court
of India held that the right to livelihood is a flamental right under Article 21 of the
Indian Constitution, and directed the state to mleviree legal aid services to the
homeless in order to protect their right to liveld. This case played a major role in
recognizing the importance of legal aid servicegromoting social justice.

4. State of Maharashtra v. Manubhai Pragaji Vashi $)89This case involved the right of
accused persons to legal representation, and rer@e Court of India held that the state

21 Open Society Justice Initiative, Pretrial Detentamd Torture: Why Legal Aid is Critical, 2019.
22 NALSA, Annual Report 2020.

23 Hussainara Khatoon v. State of Bihar, AIR 1979 S691

24 People's Union for Democratic Rights v. Unionmdik, AIR 1982 SC 1473.

25 Qlga Tellis v. Bombay Municipal Corporation, AIR8®SC 180.

26 State of Maharashtra v. Manubhai Pragaji Vashiy A896 SC 238.
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has an obligation to provide free legal aid sewitteaccused persons who are unable to
afford it, in order to ensure a fair trial. Thisseareaffirmed the importance of legal aid
services in protecting the rights of the accuseatlearsuring access to justice.

5. Delhi Judicial Service Association v. State of Gafjg1991j": In this case, the Supreme
Court of India held that the state has an obligatmensure the independence of legal aid
services and prevent interference by the executivthe judiciary. This case played a
major role in ensuring the autonomy of legal aidiiees and protecting the right to legal
representation.

6. Sheela Barse v. State of Maharashtra (1888) this case, the Supreme Court of India
held that prisoners have the right to access laghkervices, and directed the state to
provide free legal aid services to prisoners wieowarable to afford it. This case played a
major role in protecting the rights of prisonersl @msuring access to justice.

7. Bandhua Mukti Morcha v. Union of India (198%)In this case, the Supreme Court of
India held that legal aid services are essentiatife protection of the rights of bonded
laborers, and directed the state to provide frgallaid services to bonded laborers in
order to ensure their release and rehabilitatitris €ase played a major role in protecting
the rights of bonded laborers and ensuring acodgsstice.

8. National Legal Services Authority v. Union of Indi2014%% In this landmark case, the
Supreme Court of India recognized the right to legaognition of transgender persons,
and directed the state to provide free legal aigliees to transgender persons who are
unable to afford it. This case played a major inl@rotecting the rights of transgender
persons and ensuring access to justice.

9. Vishaka v. State of Rajasthan (1997)In this case, the Supreme Court of India
recognized the right to a safe and dignified waakpl and directed the state to provide
free legal aid services to women who are victimsexual harassment at the workplace.
This case played a major role in protecting thétagf women and ensuring access to
justice.

10. People's Union for Civil Liberties v. Union of Ir&(2002}% In this case, the Supreme
Court of India held that the right to legal aidnist limited to criminal cases, but also
extends to remaining.

Case Studies
To further explore the impact of social justice degal aid on marginalized communities in
India, the following case studies can be examined:

1. Land Rights for Tribal Communities in Odisha: Ini€idh, tribal communities were facing
displacement from their land due to mining actasti Legal aid services provided by
organizations such as the Human Rights Law NetWdRLN) helped these communities

27 Delhi Judicial Service Association v. State of GafjaAIR 1991 SC 2176.
28 Sheela Barse v. State of Maharashi#R 1983 SC 378.

29 Bandhua Mukti Morcha v. Union of IndiaIR 1984 SC 802.

30 National Legal Services Authority v. Union of Indi2014) 5 SCC 438.
3lVishaka v. State of RajasthahlR 1997 SC 3011.

32 people's Union for Civil Liberties v. Union of adi2003) 4 SCC 399.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 23211059, Vol. 11, Issue |, January 2023

Page 64 www.journaloflegalstudies.co.in
secure their land rights and prevent displaceméhnis example shows how legal aid
services can be used to protect the rights of maliged communities and promote social
justice.

2. One-Stop Centers for Legal Aid Services: In 20B8,3upreme Court of India directed all
states and union territories to establish one-s&apers for legal aid services for victims
of sexual assault and harassment. These centerglgpra range of services, including
legal counselling, psychological support, mediddl, and police assistance. One such
center, the Sakhi One-Stop Center in Jaipur, hagiged legal aid and services to over
3000 women since it was established in 2817

3. Access to Justice in Northeast India: The Accessistice Project, launched in 2017,

aims to provide legal aid and services to margiealicommunities in India's northeastern
states, including women, children, and indigenaysufations. The project has
established legal aid clinics and organized awasnamps and legal literacy programs to
improve access to justice in the region. As of 2024 project has provided legal aid and
services to over 3 lakh peoffle

4. Protecting the Rights of Transgender Persons Teamu®g persons in India face
discrimination and exclusion from society: In 201dhe Supreme Court of India
recognized transgender persons as a third gendedigetted the government to provide
them with legal recognition and protection. Legal services provided by organizations
such as the Naz Foundation have helped transg@edsons navigate the legal system
and assert their rights. This example shows howllaeg services can promote social
justice by empowering marginalized communities.

5. Access to Justice for Dalit Women: Dalit women imdia face multiple forms of
discrimination and violence due to their caste gaedder. Legal aid services provided by
organizations such as the All India Dalit Mahilalicar Manch (AIDMAM) have helped
these women access justice and obtain redresgyfds wviolations. This example shows
how legal aid services can promote social justigeatbdressing intersectional forms of
discrimination.

6. One example of a successful legal aid program ihalris the "Nyaya Sanjeevini"
program, which was launched in 2017 by the Karreattate Legal Services Authority
(KSLSA). The program provides free legal aid andiesl to people in rural and remote
areas of the state who do not have access to $egeices. It uses technology such as
video conferencing to connect lawyers with cliemtsemote areas, making it easier for
them to access legal services. The program hagralsed para-legal volunteers from the
local communities to provide basic legal advice snilentify legal issues that need more
specialized support.

7. Another example of a successful legal aid progmarndia is the "iProbono" initiative,
which is a platform that connects pro bono lawyeith individuals and organizations that
require legal assistance. The program has a netafooker 2,500 lawyers who provide

33 Supreme Court of India, In Re: Prajwala Letter Dafe8.02.2015 Regarding Exploitation of Children in
Orphanages, State of Maharashtra v. Dr. Praful BaD&LP (Crl.) No. 10886 of 2016, India (Februagy 2019).
34 UN Development Programme and Government of Indiigess to Justice Project, India (2017).
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legal aid services to marginalized communities|udiong women, children, and people
from disadvantaged backgrounds. The program aldngra with NGOs and other civil
society organizations to provide legal aid servicetheir beneficiaries.

8. Tele-Law (India): Tele-Law is an initiative of thedian government that uses technology
to provide legal aid services to people living@mote and rural areas of the country. The
program uses video conferencing technology to ccinpeople with lawyers who can
provide legal advice and assistance. Tele-Law el thousands of people in India
access legal aid services and has been particdialbful for people who live in areas
where legal aid services are scarce.

Challenges in Providing Legal Aid Services

In India, only 0.4% of the population receives legid services, according to a report by the
National Legal Services Authori/ There are several challenges in providing leddl a
services in India, including:

Funding challenges

According to a report by the Commonwealth HumanhRidnitiative, in 2016-17, only 53%
of the total funds allocated for legal aid by thevernment of India were utilized. This
highlights the challenge of inadequate utilizatafrfunds. Another report by the Centre for
Social Justice found that the allocation of legdlfands across Indian states is highly uneven,
with some states receiving only a small fractiorthaf total funds. This creates disparities in
the availability and quality of legal aid servia@soss the country.

Legal aid services require adequate funding toaipeaffectively. However, legal aid services
in India often face a shortage of funds, which tgheir ability to provide services to those in
need. Some additional details on funding challerfigesd by legal aid services in India:

1. Insufficient government funding: The governmentradia provides funding for legal aid
services through the National Legal Services Auth¢NALSA), but the amount is often
inadequate to meet the demand for legal aid. Famele, in 2020-21, the budget
allocation for legal aid services was only Rs. 0,%0ore, which is less than 0.01% of
India's GDP.

2. Inadequate utilization of funds: Even the limitathdis allocated for legal aid are often
underutilized due to bureaucratic delays, admiatiste inefficiencies, and lack of
coordination between different levels of government

3. Dependence on external funding: Many legal aid mimgdions in India depend on
external funding sources such as international dagencies, philanthropic foundations,
and corporate social responsibility programs. Havethese funding sources may be
unreliable and subject to political and economgspures.

4. Uneven distribution of funds: The distribution @ghkl aid funds is often uneven, with
some states and regions receiving more funds ttieerso This can create disparities in
the quality and accessibility of legal aid serviaesoss the country.

35 National Legal Services Authority, Legal Aid andc®ss to Justice in India: An Overview, 2020
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5. Lack of accountability: There is a lack of trangyary and accountability in the allocation
and utilization of legal aid funds. Many legal adiganizations do not have proper
systems for monitoring and evaluation, which makesgficult to assess their impact and
ensure that they are using funds effectively.

Overall, funding challenges remain a significanstable for legal aid services in India, and
there is a need for greater government investmahtb&tter coordination and accountability
mechanisms to ensure that legal aid services tbaamost marginalized communities.

Other Challenges include:

Accessibility challenges

Many people in India do not have access to leghlsarvices due to factors such as their
location, language barriers, and lack of awareabssit legal aid services. This is particularly
true for marginalized communities in rural areas.

Quality of services challenges

There are concerns about the quality of legalsaicvices provided in India, including the
gualifications and training of legal aid lawyersidathe lack of support and supervision for
legal aid providers.

Challenges in providing legal aid services to margalized communities

Marginalized communities such as Dalits, Adivasisd women face unique challenges in
accessing legal aid services. They may face digwaiion, lack of resources, and cultural
barriers that make it difficult for them to accésgal aid services.

Role of Technology in providing Legal Aid and Serndes

Advantages of technology in promoting access to jtise and social justice

A report by the International Bar Association's 8gs to Justice and Legal Aid Committee
found that technology-based legal aid services Hheepotential to significantly improve
access to justice, particularly in remote and rarahs. However, there are challenges related
to data privacy and security that need to be adddé$

The use of technology in legal aid services hagrs¢\advantages in promoting access to

justice and social justice. Some of the key beséfitlude:

1. Improved access to legal information: Technologyh d@e used to provide legal
information to people who may not have accessdditional legal resources. This can
help to educate people about their legal rights @sponsibilities and enable them to
make informed decisions about legal matters.

2. Increased efficiency: Technology can help to stiewnthe legal process and make legal
aid services more efficient. This can help to redagosts and improve the quality of legal
aid services.

36 International Bar Association, "Access to Justice hegal Aid Committee Report"
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3. Enhanced quality of legal aid services: Technolcay be used to improve the quality of
legal aid services by providing access to legalgasionals who are experts in their field.
This can help to ensure that clients receive atelegal advice and representation.

4. Increased outreach: Technology can be used to eadber audience and provide legal
aid services to people who may not have accesaddional legal services.

Challenges in the use of technology in legal aidrs&es

While the use of technology in legal aid servicas beveral advantages, there are also some

challenges that need to be addressed. Some oéyhehlallenges include:

1. Privacy and security: There are concerns aroundptineacy and security of client
information when using technology in legal aid ss#%. Legal aid providers need to
ensure that they have robust security measurdade po protect client information.

2. Accessibility: Not everyone has access to the iteor the necessary technology to
access legal aid services. This can create batdeascessing legal aid services for some
people.

3. Technical proficiency: Some people may not be famikith technology and may require
additional support to access legal aid services.

Best Practices in Legal Aid Services

1. Community-based approaches: Community-based legal services involve the
participation of local communities in the provisioh legal aid services. This approach
involves the identification of local needs and tevelopment of strategies that address
those needs. Community-based legal aid servicebeanore effective in addressing the
legal needs of marginalized communities, as theybatter equipped to understand the
local context and culture.

2. Partnerships between legal aid providers and siviiety organizations: Collaboration
between legal aid providers and civil society ofgations can help to address the
challenges faced by marginalized communities inessing legal aid services. Civil
society organizations can play a crucial role eniifying the legal needs of marginalized
communities and working with legal aid providerdavelop strategies that address those
needs.

3. Strengthening legal aid systems through policy stitutional reforms: Governments
can promote access to justice by implementing podind institutional reforms that
strengthen legal aid systems. This can involvadtheslopment of legal aid legislation, the
allocation of adequate resources to legal aid sesyiand the establishment of effective
monitoring and evaluation mechanisms. Additionallggal aid systems should be
integrated into the broader justice system, to enthat legal aid services are accessible
and responsive to the needs of marginalized contraani

Conclusion

Social justice remains a pressing issue worldwideipus efforts have been made to improve
legal aid services and ensure that marginalizedilptipns receive adequate legal support.
Reports and studies have highlighted the disparitie access to justice across different
regions and socioeconomic groups. The legal aidicgy in India have made significant
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strides over the years, with an increasing numbéegal aid clinics and a higher number of
cases disposed of through legal aid services. Hewehallenges such as lack of awareness
of legal rights and limited resources persist, ¢gatihg the need for continued efforts to
improve access to justice. Initiatives such as vation for Justice, technology-based legal aid
services, and one-stop centres for legal aid sesvior victims of sexual assault and
harassment demonstrate promising solutions foresddrg these challenges.
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The Concept of Criminal Justice
(Delinquencies & Reformation)

Anamta Asif
&
Paras Pradhaf
Abstract
This article gives a summary of the emergence efiridian constitutional law and the Indian Penal eptheir
relation together with the evolution and presentnse®. Preamble is the introductory part of the stitution of
India stating sovereign, socialist, secular, denadicr republic, and securing justice, liberty, edtaland
fraternity. The essential elements of the fundaatesttucture of the constitution are reflected is preamblé.
The constitutional law is “The Supreme law of taed” so keeping The Indian Constitution as the kthaselegal
code has been explained more broadly. Giving tigalights of Rights of an accused, furthermore damicthe
difference between criminology and criminal justi@tating facts about the evolution of the crimifadtice
System of India — (From Ancient to Present) . 8tgrivith the sooner concept of ‘DHARMA’ which denatesl
code of proper conduct or one’s duty. Vedic per{@800-1000) to (1000-600) BCE the Vedic scriptuid®
‘Puranas’ and ‘Smritis’ denoted the code of conduihg was considered for the concept of DHARMAhat t
point, king’'s DHARMA was the duty towards his peaghd towards holding his position. The Dynasty sifeesi
laws into civil wrongs and criminal wrongs with theeui$e clarification. The Mauryan Dynasty had a systé
rigorous penal system which prescribed mutilatioill siecause the execution for even trivial offenses
Dharmasastra of Manu recognized assault and otloglilyp injuries and property offenses like theft antibery.
During the Gupta era, the judiciary consisted df tuild, the people assembly or the council, ardckihg himself.
Judicial decisions conformed to legal texts, sodisdge, and therefore the edict of the king, who prakibited
from violating the choices. Currently, the crimijastice in India has a robust impact on individsiahaking them
to fear the law made against crirh®e it men or women laws are equal for everyone'sliggiefore law”.

Keywords:Dharmasastra, Manu, Preamble, Indian Criminal LawnBsty.

Historical Attest

The constitution of India, the precursor of the radian renaissance, became effective on 26
January 1950. Before the arrival of the constitytidndia was governed under the
governmerit The two major features of the Act were, firsthetact conferred only limited
rights of self- government on Indians. The chiethatty in an exceedingly province was
vested within the Governor appointed by the Crowme was to act ordinarily on the
recommendation of the ministers who were to beaesiple for the Provincial Legislature,
which was elected on a limited franchise. Howevtbe Governor could exercise certain

1B.A. LL.B. (2 ND Year), SRMS (College of Law), BareilfiyP).

2B.Sc., LL.B., LL.M., SOL IFTM University, Moradabad.

3 Keshavnanda Bharti Vs. State of Kera&IR 1973 SC 1461

4 Available on https://byjus.com/free-ias-prep/cri@iijustice-system-in
india/#:~:text=An%20Indian%20Penal%20Code%20 (IPC 2&fedlowed%20in%20all%20stages.
5 Government of India Act, 1935 (Act of 1937).
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functions 'in his discretion’ or 'individual judgntewithin which case he was not bound by
the ministerial advice and was subject to the cbmtrthe Governor-General.

Secondly, the act of 1935 sought to vary the cliarad the Indian government from unitary
to federal. The Indian federation was to carry wighprovinces during which British India
was divided, and therefore the states under theenplaces.

Introduction

Crime- There are several definitions of crime Iettion the sorts of conduct (nature),
illuminating essential characteristics of crimeinitludes the determination of causing crime,
stating that intention as a crucial element to canamainst the law and thus have criminal
liability.

Intention
Actus Reus - The Guilty Act
Mens Rea - The Guilty Mind

Criminology is that the study of crime and crimub&haviour, informed by principles of
sociology and other non-legal fields, including gsylogy, economics, statistics, and
anthropology. Criminology vs. criminal justice: whis the difference? The primary
distinction when it involves criminology vs. crinahjustice is that the former’'s emphasis on
the study of crime and the latter concentrate oriesgs response to crime, as Balance
Careers explains. Criminal justice applies priresphnd ideas developed by criminologists to
enforcing laws and investigating crimes, moreowvetle trial, punishment, and rehabilitation
of criminals.

Criminal justice and criminology are distinct fisldbut they're closely linked, theoretically
and practically. From the perspective of potent@iminologists and enforcement
professionals, the massive difference is crimingl®gconcentration is in science and
research, and criminal justice’s emphasis on agitioc and administration.

The Legal Dictionary defines criminal justice agraup of procedures:
* Investigation of the criminal conduct

» Gathering evidence of the crime

* Making arrests

» Bringing charges in court

» Raising Defence

» Conducting trials

* Rendering sentences

» Completing punishments

By contrast, its definition of criminology emphasszthe scientific and academic aspects of
the field’s study of crime, criminal behaviour, aadforcement. Criminal justice includes the
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work of Police, Criminal Courts, Prisons and Otleerrectional institutions, and Juvenile
Justice Systems.

In-depth Criminal Law
Prof. Gillin stated that ‘it's not the humanity within the anal but the criminality within the
individual which must be curbed through effectigengnistration of Criminal Justice’.

In a democratic country like India, the constitatiguarantee certain basic rights and liberties
to the people while criminal justice administrasoprotect them by enforcing laws and

punishing the offenders. If the constitution mayabehariot then the four components of the
criminal justice system (the police, bar, judiciagnd correctional services), establish a
harmonious relationship towards a just societynitid.

According toSalmond, ‘the administration of justice implies the upkeafprights within a
political community by means of physical force dfet state. The expansion of the
administration of justice is the image of the exgan of man. The social nature of man
demands that he must sleep in a society. Whilendivdo, man must have experienced a
conflict of interests, which created the requiretriem providing for the administration of
justice.

Types of Justice
Generally, there has been two basic types of gistibich are present in our legal system as,

Public Justice Private Justice
e Public justice is that which is » Private Justice is distinguished
run by the state through its own being justice between individual
tribunals. e It is a relation betwet
* |t is a relation between courts individuals.
on
* the one hand and individuals on
the oppositt

Basic Principles of Criminal Law

Nullum crimen sine legeis a Latin term for "no crime without law" callgtie legality
principlé®. It is also identical with riullum poena sine legé which means no punishment
without law. The meaning behind these principles degep and descriptive in nature, which
deals with different aspects likewise;

e The principle of minimal criminalization;

e The burden of proof is on the prosecution;

e The presumption of innocence;

« Proof of guilt beyond a reasonable doubt;

6 Dr. Kumar Askand PandeyPinciples of Criminal Law in India - Cases & Materi@Central Law Publications)
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Another maxim‘“ei incumbit probatio qui dicit, non qui negat”. States that the burden of
proof is on the one who declares, not on the one @énies it. This implies the accused is
innocent until proven guilty.

Process a Criminal Trial

The judicial process of trials India broadly cléissi into two main forms viz;

» State criminal justice- It involves a case of particular state and a ercommitted in that
state.

» Federal criminal justice- This looks after federal parts of India and nrattef one or
more states. Various bodies are involved here,iqdag vital role in the form of judges,
mental health professionals, attorneys, law enfoms# officer, etc.

Despite all these process & Procedures of lawustige, there is only one basis, which acts as
the ground for all the acts, statutes & rules faintaining criminal justice proceedings. The
main concept behind these systems and which isabiefor evolution is none other than
Constitutio.

This concept of having ground was firstly given Berman philosopher with term
“Grundnorm’® The word “grundnorm” is a German word meaning fameéntal norm.

As per the theory, the constitution is regardedhasparamount source of law, and all other
laws derive their legality and applicability fromimdicating it to be a Grundnorm.

CONSTITUTION CONSTITUTIONAL ORDINARY DECISIONS OF

LAW,STATUTES OF
PARLIAMENT LAW PARLIAMENT EXECUTIVE POWER

The Golden Triangle

As per Constitution of India, there are some of ahicles, which are specifically drafted /
adopted & inserted for providing the independemcgistice system with freedom & equality
principleab initio.

The Right to equality/equality before I#wRight to freedorit and Protection of life and
personal liberty? is known as the golden triangle of the Indian Gitutson'®.

7 Legal Maxim , available at https://incometaxindia.gov.in/Pages/income-taxidiwry.aspx?key=E ( Last
Visited on Sep 20, 2022)
8 The Constitution of India , 1950

9 Hens Kelson ; Theory of Grundnorm, available at: chrome
extension://efaidnbmnnnibpcajpcglclefindmkaj/httfvewvw.ili.ac.in/footnoting12.pdf ( Last Visited on Sep
20,2022)

10 Article- 14, Constitution of India.1950
11 Article -19, Constitution of India.1950
12 Article -21, Constitution of India.1950
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ARTICLE 14

ARTICLE 19 ARTICLE 21

Hon’ble Supreme Court in the case bfaneka Gandhi v. Union of Indistates that , if law
deprives a person of ‘personal liberty’ it has aoly stand the test of article 21 but also only
to stand the test of Article 19 and Article 14 tjsiginterconnection between the three articles
opening a new dimension to the interpretation wfitadefending individuals rights

Moreover, The President of India has the powerrémigpardon$S. The President shall have
the power to grant pardons, reprieves, respitesmissions of punishment or to suspend,
remit or commute the sentence of any person cawict any offence.

Other aspects of constitution involves, no one bandeprive of life and personal liberty
except procedure established by1awere “life and personal liberty” have broaderexsg.

The Right to life

It means something more than mere survival of ahéxiatence. It includes right to live with
human dignity with basic necessity of life, it ifves protection and conservation of life
because it is very precious to one so that he enjbg social, cultural, educational and
intellectual enjoyment etc. The right to life indks protection of health and strength of
workers, men and women and of the children agaabsise, eté® Right to life has its
extended horizon including tradition, culture, bege etc.

It was observed by Hon’ble Supreme court that tighRo life in Article 21 includes “not
only physical existence of life but also the qyabf life and for the residents of hilly areas,
access to road is access to life itsélf”

13 Why is Article 14, 19 and 21 called the Goldenangle? available at: https://byjus.com/ias-questions/why-
isarticle-14-19-and-21-called-the-goldenriangleftext=Article%2014%20(Right%20t0%20Equality,0f% 202
Orule%200f%20law. ( Last Visited on Sep 20, 2022)

14 Menaka Gandhi V. Union of Indi&IR 1978 SC 597

15 Maneka Gandhi Casayailable at https://byjus.com/free-ias-prep/maneka-gandhe<d378-sc-judgements/ (
Last Visited on Sep 20, 2022)

16 Article -72, Constitution of India.1950

17 Article-21, Constitution of India.1950

18 Bandhua Mukti Morcha V. The Union of Ind{a997) 10 SCC 549

19 State Of Himachal Pradesh V. Umed R#&iR 1986 SC 847
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In furtherance of Freedom, Article- 22 States thud, person shall be arrested, shall be
detained in custody without informed and shall betdenied for right to consult of the
grounds for such arrest.

Person being arrested and detained in custody lshgtoduced before the nearest magistrate
within the period of 24 hours. The person has righttto be detained for more than 24 hours
without the authority of the magistrdteThe person has right to be consult and be defende
by a lawyer of his choice.

Rights of Accused

Even a person is accused means the person is hargeen guilty prima-facie, therefore
cannot be stated a criminai“incumbit probatio qui dicit, non qui nedadrinciple believes
that, the burden of proof is on the one who deslamet on the one who denies.

The first and foremost the person has Right agaMsingful arrest, in India accused are
provided only in cases where a warrant is issudw fdrovisions of Cr.P.C & Constitution
states about the person being present before dudicigistrate within 24 hours of arrést
The rights of the accused in India are divided imghits before trial, rights during the trial,
and rights after the trigl As per the judicial doctrines, one is taken iatiwount innocent
until proven guilty. Therefore, till the time theiroe isn't proven, there are certain rights for
persons accused of crimes.

In India, these rights to the accused are givetherlines of — ‘Let hundreds go unpunished,

but never punish an innocent person’. Some of them

+ Right to know about the accusations and chargedettne Cr. P. &, the rights of an
arrested person under Cr.P.C include to know thaildeof the offence and the charges
filed against him/her.

* Right to have Family Visits in Jail.

* Right against solitary confinement.

» The Right to Appeal: The rights of arrested persioictude the right to file an appeal
against his conviction in a higher cdtirt

» The Right to Humane Treatment in Prison: Accusedgres have the right to have all
their human rights when in prison. Also, be sulgddb humane treatment by the prison
authorities.

» Right to accused of privacy and protection agaimsawful searches: The police officials
cannot violate the privacy of the accused on a meesumption of an offence. As per

20 Article -22, Constitution of India.1950

21 Section- 57, CRPC 1973, Article- 22(2), Constitutadrindia.1950

What are the rights of the accused person in hdigailable at
https://timesofindia.indiatimes.com/readersblogfylife-your-decisions/what-are-the-rights-of-thecased-
personin-india-37467/ ( Last Modified Sep 15, 2021

22 Code of Criminal Procedure , 1973 ( Act 2 of 1973)

23 Section — 374, Code of Criminal Procedure , 1973
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right of accused in India, his/her property cargt dearched by the police without an
enquiry / warrant.

» The Right against the ex-post facto law: The rigiitaccused in India also gives a person
the authority where he/she cannot be tried for ffenoe that was the earlier crime and
now is not. This means that the retrospective eféat is not applicable. An act that was
not a crime on the day when it was done, cannabhbsidered as an offence.

* Right to legal aid: In this, the rights of an acetiperson allow him/her to hire a lawyer to
defend them and in case, he is not able to affol@vgter, the State must provide free
legal aid to him for his representation in cétirt

« Right to a free and expeditious trial: The rightsaocused in India has the right to fair
trial in India and an expeditious trial, which reé¢ of any bias or prejudice.

* The Right to be present during a trial: Section 878e Code provides that all evidence
and statements must be recorded in the presene atcused or his criminal lawyer.

* Right to get Copies of Documents: It comes under rights of accused persons in
criminal cases to receive copies of all the documéled by the prosecutor in relation to
the case.

« Right to be considered Innocent till proven guilfjhe accused has the right to be
considered innocent until his guilt is proven inudoon the basis of evidence and
statements by witnesses.

« The Right to be present at the trial: The accusgdgm has the right to be present during
his trial and have testimony presented in frortiof.

« Right to cross-examination: It's the right of thecased in criminal cases to be cross-
examined by the prosecutor to prove their innocence

When a person is declared innocent and acquittetidogourt, the following rights are given
to him: Accused persons have a right to get a aufpthe judgment and Right to receive
protection from police if there are reasons todwaithere is a threat to his life post-acquittal.

Article 20 and Article 22 provides certain protectito the persons being accused of a crime.
These clauses of article 20 deals with differentllof protections &3...

ARTICLE 20(1) EX POST FACTO LAWS
ARTICLE 20(2) DOUBLE JEOPARDY
ARTICLE 20(3) SELF-INCRIMINATION

Essentials for Rights

1. There must be a person accused of an ‘offenceer@# is described under the IPC &
General Clauses A¢t

24 Article- 39 A, Constitution of India,1950.
25 The Constitution of India - Bare Act (Universal LeMiexis, 2022 ) 24 Section — 40, IPC 1860, Secfiof88).
General Clauses Act, 1897.
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2. The second prosecution must be for the same offandehe must have been already
prosecuted and punished for the same offence.

3. No person accused of any offence shall be compétlduk a witness against himgelf
States that nobody accused of any offense shatlobepelled to be a witness against
himself.

It was observed by Hon’ble SC that admission ofetapcorded evidence i.e. telephone,
offended Article - 20(3). The submission was theg mmanner of tape recorded conversation
was not procedure established by law and the appellas incriminated

Dual nature of Defamation

Defamation is both a criminal i.e. which carriggibsentence and a civil offence i.e. which is
punishable through the award of damages in Indiee TPC codifies the criminal law on
defamation, whereas defamation is penalized asvia affence under the law of toffs
Punishment for defamation consist simple imprisomniier a term which may extend to two
years, or with fine, or with both

Female Criminality

In society, it is considered that crime is gengralbne by males. Still this society is

Patriarchal society. Women are considered as persef traditions. The share of women in
crime is increasing rapidly as reflected by theorepf NCRB.3% This was a total neglected

issue according to an article researched in Baegladvomen commit more crime than any
types of crime. Based on percentage distributiemalie have committed more violent crime
(66%) than any types of crimes in 2612

Murder /Attempt to]  Assault/Collision Grievous Hurt and| Abduction/Attempt to
Murder (65.2%) (10.6%) Hurt (11.3%) abduction (6.9%)

In India it is a belief, that women are less criprene and law abiding. Family system is
Patriarchal in nature When she is young she isrdbgre on her father, when she is married
she is dependent on her husband and when shest®ld dependent on her son. The women
in the family is protected by the male members only

26 Article - 20(3), Constitution of India.1950

2T R.M. Mallkani V.State of Maharashtra1986) SC 3 (30,147,219)

28 Section- 499 Indian penal code, 1860

29 Section- 500, IPC, 1860.

30 Ahmad Siddhiqui’sCriminlogy Penology and Victimolog$m Afzal Qadri ( CLA Publication )

31 Theories of Female Criminalitgvailable at https://www.researchgate.net/publication/334 2Ii30heories of
Female Criminality_A_criminological_analysis ( vesiton Sep 29, 2022)
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Women criminals comprise 6.15% of criminals coretttor crimes under the IPC in 2019.
The number of women offenders arrested for commgittiognizable offenses between the age
18-30 years in 2018 were 64,369 (4.13%) has hileth 1,91,508 in 2019 (6.1%)

Phoolan Deviwas just 11 year old when she was a victim of d&slimeriolence, marital rape,

gang- raped for 3 weeks by a man of 30's public ihation. She eventually turned into a
dacoit to take her revenge. It states that womernitathéife deserves attention while studying
female criminality®.

Corporations often consciously decide to employriedrmen over married women as they
want to cut the burden of paid maternity leave gbgrcontributing to the ever-present
discrimination against women in workplaces.

Theory of Reformation

It states punishment to be curative, quite to derdent. In line with this theory, crime is sort
of a disease, which cannot be cured by killingaadt of curing it with the drugs with the
assistance of process of Reformation. The objeguafshment is to bring out moral reform
of the offender. He must be educated and taughé sotror industry during the amount of his
imprisonment so he is also able to start his lifmia after his release from jail. While
awarding punishment the judge should study theachar and age of the offender, his early
breeding, his education and environment, the cistantes under which he committed the
offence, the thing with which he committed the offe and other factors. The object of doing
S0 is to acquaint the judge with the precise natdithie circumstances so he may provide a
punishment, which suits the circumstances.

According to the view oBalmond if criminals are to be sent to prison to be tfamaed into
good citizens by physical, intellectual and moralrting, prisons must be was comfortable
dwelling places.

According to the supporters of the Reformative tiiepunishment isn't imposed as a way for
the advantage of others. Rather, punishment imgiwveoach or reform the offender himself.
Here, the crime committed by the criminal is an,emat a way as within the Deterrent theory.
This view is usually accepted within the modern ldiolThe Act* has been passed with the
same object see-able. About the Act, the Supremeat@iserved that the Act could be a
milestone within the progress of the trendy libenand of reform within the field of
penology®.

32 National Crime Record Bureau, RepoRemale Criminality(2019)

33 Female Criminality: Another dark side of Patriarclayailable at: https://www.legalserviceindia.com/legal/
article-5184-female-criminality-another-dark-sidepatriarchy.html#:~:text=Women%20criminals%20coipr
%206.15%20percent,Code%20(IPC)%20in%202019. ( disiteSep 26, 2022) .

34 The Probation of Offenders Act, 1958 ( Act 201668 ).

35 Rattan Lal v. State of PunjalAJR 1965 444.
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The Hon’ble Supreme Court observed that this Acy b a piece of social legislation which
is supposed to reform juvenile offenders with awi® preventing them from becoming
hardened criminals by providing educative and refdive treatment to them by the
governmeri.

Conclusion & Suggestion

Today the criminal justice system is so upgrademt thhether an accused or the guilty
everyone seems to be regarded to be with selftespgardless of an accused or a criminal
no one can be treated like an animal and therdfi@reaystem is meant to be non-biased, which
suggests laws are applicable to everyone no malbkaut their gender, sex, caste & creed. If
the person has committed a criminal offense witharfide intent, he will certainly pay the
penalty - punishment.

However, within the Indian Justice System, if adiwidual is found guilty then females are
speculated to pay less penalty or lenient as cosdptr males. This implies as a loophole
within the system. Talking about criminals todaye tprimary thing that clicks within the
mind may be a ‘man must be committing anything ragtaihe law’. This has to follow the
system of Equality before the law in order thahgjsi may get balanced together with gender
neutrality.

36 Musa Khan v. State of MaharashtrlR 1976 SC 2566.
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Privileged Status Bestowed on Matrimonial Communicton:
Critical Analysis

Ashlesha Suryawanshi

Abstract

Privilege communication is a right of spouses, tbay exercise such right when it comes to giventesty against
the other spouse. The privilege communication jgioms mentioned in Section 122 of the Indian Evide¥ct 1872,
the objective behind the protection of the privedenmunication between the spouses is to protectahetity of
marital relationship between couples. However, ttadesteizes the authority of privacy and privilegeewthhe
culprits themselves misuse the sanctity, throwlregsocial order out of balance. The article addesssection 122
of the Indian Evidence Act and places special emighan situations in which the privilege betweenuses is
prohibited.

Keywords:Marriage, Privileged, Matrimonial Communicatiomnfily, testimonygcompetent witnesses.

Introduction

Privileged communication is an exchange of Infororatbetween two individuals in a
confidential relationship.Marital Communication is one of the Privileged Goomications.
Matrimonial Communication falls under ambit of pigblinterest and hence such
communications excluded from admissible evidénée Matrimonial Communications are
private communications between the Spouses thatmotibe disclosed by the recipient for the
benefit of the communicatbrConsidering the Public Policy, the Spouses atemmpetent to
give their evidence against their partners and switkence is inadmissitsieThe one reason
behind this could be that Husband and Wife conetl@s one entity and therefore testimony
of such evidence cause Marital discord becausemtrital relationship between a man and
woman is the most sacred relationship which isasgmted by marriage, and the conjugal
privilege exists because it is necessary to presehastity and preserve the bond of absolute
trust between husband and wife.

The relationship between husband and wife is censdl sacred and disclosure of
communications between them during their marriageot permitted by law, even if it means

134 year student at Maharashtra National Law Universiktumbai.

2 Marital Privileges and the Right to Testify, Theil#rsity of Chicago Law Review, Vol 34 No. 1, pp.6t210,

JESTOR, https://www.jstor.org/stable/1598630

3 Phipson & EiuaiT, Manual of the Law of Evidend® 11 (D.W. Elliott ed., 2001); Cross & Tapper onidénce
55-57 (Colin

4 Ram Bharosey v. State, A.l.LR. 1954 S.C. 704, BhalalzaNdmdeo Shinde v. State of Maharashtra, (2003) 2
Mh.L.J. 580.

5 Donald A. Gillies, Privilege communication betweknsband and wife: Extension of the privilege ttsdn

criminal cases, Journal of Criminal Law and Crimigylp Vol 47 Issue 2,
https://scholarlycommons.law.northwestern.edu/égieontent.cgi?article=4483&context=jclc
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that the process of asking for evidence becomes uhitficult. It is widely acknowledged that
everyone has the right to privacy in the moderndvdrhe marital relationship does not require
proof of transparency to a third paftyNo one may be required by law to reveal any
conversations they had with him prior to being neakrThey also involve their spouse in this.
Additionally, he or she must not reveal any suahmmnications in instances involving married
people or the prosecution of any crime committedohg married person against another
without the person or his representative's approval

This rule is incorporated under Section 122 ofititan Evidence Act, of 1872 The Evidence
Act's section 122 addresses "spousal privilegefelation to legal proceedings. The terms
"testimonial privilege" and "spousal confidencevjpeige" are commonly used to describe two
sorts of spousal privile§eThe "spousal confidence privilege" safeguards roamications
between spouses that could be used against a Spaumeat whereas the "testimonial privilege"
forbids a spouse from testifying against the othewourt. Section 122 provides the latter with
privileges to protect the sanctity of private carsations between two persons in marriage.

This section prohibits a person from disclosing aammunications made by his or her spouse
during his or her marriagé Prohibition of disclosure of any communicationveetn spouses
during the maintenance of marriage. The rationalgiru this provision is to protect marital
harmony and the State can intervene if the privatyspouses is replaced by abuse or
exploitatiort’. The current research study aims to explore thgli€inlaw section's origins as
well as the history and evolution of Section 122ldo looks at the justification for this section,
analyses its parts, and identifies how it might panthe administration of justice. The failure
of the provision to support the logic will be empisad. A set of recommendations for legal
reform will be put out in the last part.

History and Evolution of Matrimonial Privilege

Marriage Privilege or spousal privilege was essdi@d by the English Evidence Act of 1843
and has its roots in common law jurispruderigevhich stated that neither husband nor wife
could be compelled to disclose any communicatiodentiuring the marriagé. A wife could
not be called as a witness for or against her mgstzccording to Sir Edward Coke. He provided

6 Marital Privileges and the Right to Testify, Theil#rsity of Chicago Law Review, Vol 34 No. 1, pp.6t210,
JESTOR, https://www.jstor.org/stable/1598630

7Yamini Patel and Ritu Shamra, Privilege in Matrina&ommunication and the Abuse of its sanctitgaleService
India, https://www.legalserviceindia.com/articl&i®rivilege-In-Matrimonial-Communication-And-The-Abe-
Of-Its-Sanctity.html (May 19, 2023)

8 Indian Evidence Act, 1872, Sec 122

96 C Muller & L.C Kirkpatrick, Evidence under the Rsl939 (2000)

101bid, Section 122

11 Anne N DePrez, 'Pillow Talk, Grimgribbers and CdpialiBliss: The Marital Communication Privilege' 89
56 Ind LJ 121.

12 English Evidence Act, 1843

13 The Evidence Act of 1843
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two explanations for this, the first of which wasit the wife lacked the necessary capacity to

testify and that her testimony was otherwise inadible due to public policy/.

In the Case oframmel vs United Statésit was observed that the concept of spousal pgeil

is rooted in two mediaeval concepts, namely tharaon having an interest in the proceedings
and a married couple being one, and therefore ¢anadminate themselves in absence of a

woman's separate legal existence. This led togbenaption that if a relationship disclosed by

one spouse was still not acceptable, then the sfhmuse could not do the same. The notion
that a person's property could not testify agatmstowner of that property arose from the fact

that women did not have any rights at the timewack therefore seen as men's "propélty."

This Provision flows from certain legislative changs mentioned above
1. Evidence Act of 1853: Under common law, the problgas that there were four rules for

the spousal privilege, firstly the party or his/Bppuse was not a competent witness for the

party, secondly, the party was not a compellabkaesgis against himself, and thirdly the

spouse was not compet€ntwitness against his or her spouse, fourth marital
communications are protected from disclosure bytaess against their spouse. Once the
marriage is dissolved, the protection of maritahawunications is terminated but the statute

further prohibits disclosure of marital communioas even after the marridfe
Nevertheless,

In Shenton V. In Tyler'sasé®, the court rejected the existence of a furthez thht post
marital communications are protected from disclestihe spousal disqualification rule
was based on the legal presumption that a hushaoheviie are a one entity and the fact

that the accused was not permitted to testify @nside since he had an interest in the

proceedings. The decision in question was an exaofdEnglish common law. It was not
in the public interest to grant a general privilegger communications pertaining to
marriage. Since the marriage in question was @yreaer, maintaining marital harmony
through the protection of such communications wgsoissible. Consequently, the decision
left in place a rule that seeks to reject evidemtieout purpose.

14 Tanmay Amar, ‘Matrimonial Communications: Weddedht® Irrational’, (2005) Vol.17, Student Bar Revigp,
59-72.

15 Trammel v. United State445 U.S. 40 (1980)

16 Dipendu Das and Shubhangi Kumari, Right to Privaamy Family law: Analyzing the Section 122 of thedewnce
Act, 1872 within the Constitutional conundrum, Maatrp, Mar 25, 2022,

" Tanmay Amar, ‘Matrimonial Communications: Weddedh® Irrational’, (2005) Vol.17, Student Bar Revigp,
59-72.

18 Evidence Amendment Act), 1853, S:Blp husband shall be compellable to disclose any

communication made to him by his wife during theriage, and no wife shall be compellable to disclasg
communication made to her by her husband duringrtagiage”

19 Shenton v. Tyler, 1939 Ch 620: (1939) 1 All ER 8231-832.



Page 82 Ashlesha Suryawanshi

2. Civil Evidence Act 1968: By section 16(3) of thei@@nce Act 1968, the rule relating to
matrimonial communication was repealed and thussffmise was admitted as another
witness in civil cases.

3. Police and Criminal Evidence Act 1984The Act has already established a provision and
under Section 80 of the Act, a spouse can tesgéyrst the other spouse both during and
after a divorce if they are a competent withesgasgighem. And thus, the court can compel
an ex-spouse to appear as a witness in cases thisevther ex-spouse is accuséd.

4. Although the clause has undergone numerous amensirtienissue of maintaining marital
harmony has not been fully addressed, and neitimuse can still be forced to testify
against the other. This provision forbids coercigainst matrimonial communication in
the event of sexual offences, assaults, or injudésdividuals under the age of 16 ye#&rs.

Analysis Of Section 122 Of Indian Evidence Act 1872

Exchange of information between two people in afidential relationship is referred to as
“privileged communication?* A privilege communication is a secret statemerat tthe
recipient must keep private for the communicati'gantagé® Section 122 of Indian Evidence
Act’® States that, “Section 122: Communication duriregrtiarriage- No person who is or has
been married shall be compelled to disclose anynmanication made to him during marriage
by any person to whom he is or has been marriadgshad! he be permitted to disclose any such
communication, unless the person who made it,sordgresentative in interest, consents, except
in suits between married persons, or proceedingdich one married person is prosecuted for
any crime committed against the other”.

This Provision prevents a person from disclosing eammunications made by his or her
spouse during their marriage. The rationale betiirgprovision is to protect marital harmony
and the State can intervene if the privacy of sesus replaced by abuse or exploitation. A
protected communication cannot be used as evidermirt, even if it is pertinent to the case,
with several exceptiong’.

20 Civil Evidence Act, 1968, Sec 16(3).

21 police and Criminal Evidence Act, 1984, Sec 80.

22 Avani Maheshwari, Spousal Privilege under thedndtvidence Act, Lex Research Hub Journal, Volduéslll,
July 2021 ISSN: 2582— 211X, (May 10 2023).

23 Police and Criminal Evidence Act, 1984, Sec 80(3).

24 Yamini Patel and Ritu Sharma, Privilege In MatrinabrCommunication And The Abuse of Its Sanctity,deg
service India, https://www.legalserviceindia.corite/196-Privilege-In-Matrimonial-Communication-Arthe-
Abuse-Of-Its-Sanctity.html (May 10, 2023)

25 Yamini Patel and Ritu Sharma, Privilege In Matrinabr€Communication And The Abuse of Its Sanctity,deg
service India, https://www.legalserviceindia.cornite/I96-Privilege-In-Matrimonial-Communication-Arthe-
Abuse-Of-Its-Sanctity.html (May 10, 2023) .

26 Indian Evidence Act 1872, Sec 122.

27 Privileged Communication, https://law.jrank.org/patp428/Privileged-
Communication.html#:~:text=A%20privileged%20commuaticon%20is%20a%20private%20statement%20that,th
ey%20exclude%20relevant%20facts%20from%20the%288eeking%20proc
https://www.bing.com/ck/a?'&&p= ( May 10 2023).
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Conditions need to be fulfilled under Section 122

1) A third party was not present during the commuidecabecause its confidentiality would
have been destroyed by their presence.

2) The communication was meant to be kept privatecandidential by both parties.

3) It excludes correspondence sent or received priorarriage or following a divorce.

4) Either spouse may use this privilege to preverit ggouse from testifying or to refuse to
testify against their spouse.

Essentials

1) A prohibition against disclosing any communicatidretween spouses made while the
marriage was still in force unless the person wiaaenthem or their legal representative
agrees to it.

2) The prohibition extends to situations in which gpouses may be inclined or willing to
disclose the information without being forced tosdo

Condition To be eligible for the privilege

1) The most important condition for its use is a legalriage.

2) The consent must be given voluntarily and caneaddrived from a simple waiver.

3) Although the court has granted exceptions for ttesgnce of children, the confidentiality
is typically destroyed and the privilege is destryvhen a third person is present at the
time of communication.

4) The privilege is not available in certain circunm&tes, such as when one spouse is being
investigated for a crime

When Disclosure is permissible

1. The unigue According to Section 122, certain cirstances, such as when one spouse is
being investigated for crimes against the othehercouple's children, preclude the use of
the privilege.

2. This served to uphold the public interest principtel preserve the sacredness of social
institutions in society.

The theory behind the concept is that the govermnvenld intervene in citizens’ bedrooms if
it thought that abuse and exploitation were takimg place of privacy. Section 120 of the
Evidence Act made spouses as Competent Witnes€aglias well as Criminal Proceedings.
The Spouses testifies against each other and theriiis creates Strife between the Husband
and Wife. Now there are two main conflicts involviedthis issue one is that withholding
relevant evidence create frustration on the Publierest that follows the Administration of
Justice and on the other hand prohibition of Symdusal Evidence protect the public interest
that preserve the harmony between the husband #erd lw various judgments the Court

28 Yamini Patel and Ritu Sharma, Privilege In MatrinadrCommunication And The Abuse of Its Sanctity,deg
service India, https://www.legalserviceindia.cortitde/196-Privilege-In-Matrimonial-Communication-Anthe-
Abuse-Of-Its-Sanctity.htm | (May 10, 2023).

29 Gazal Preet Kaur, Does Section 122 of the Evidéwtaeed reform? The Leaflet, Feb 25, 2022.
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clarified the bar of inadmissibility and those ations when the Contents of such private
communication shall be admissible.

In the case oAppu v. Staf8, the testimony of the witnesses who were preseditoaerheard
the confession of the husband to his wife was pgégthio be used as evidence. In the case of
M.C. Verghese vs. T. J. Poonmanthe appellant produced the letters that the mdsiead
written to his wife as evidence because they wetdd possession, and the court determined
that the provision did not bar him from disclositige letters if another person came into
possession of them.

In the Case oRam Bharose v. State of Uttar Prad&sthe wife saw that husband comes from
the place of crime and hide the murder weapon baaourt held that it was Admissible as a
testimony since it is related to acts done by hadland not communication made by him. In

this caseColonel S.J. Chowdhury v. Stt&he filing of evidence under Section 122 has the
potential to foster mistrust between spouses, dougto the Delhi High Court when discussing

the scope of the provision. The privilege is basethe idea that high import cannot be waived
arbitrarily by the court. These case laws help armprehend the boundaries of matrimonial

privilege in India and clarify the application cé&ion 122 of the Indian Evidence Act.

Infirmities Under Section 122

The Rational does not Justify prevention of Voluntay Testimony

Due to the fact that this clause was based ondiwe of marital harmony, it does not address
voluntary testimony. As a result, if one of the spes is forced to testify against the other or
reveal a private communication from the other sppl® is unable to do so due to this
restriction. If we take into account that one sgowsnts to testify against the other, we realize
that the husband and wife's relationship has ajreledolved to the point where there is no
longer any harmony between them. The One spoagden| cheated or betrayed even if such
testimony were compelled and therefore preventitggdisclosure of such communications
would serve no sensible purpose.

The Kerala High court provided certain factual ificsdtions for the admissibility of evidence
under section 122 in the caseAdfdul Rasheed vs Secretary, Malappuram DistrictdPagath

and Other?’, the accused killed the deceased because he badisewife and the deceased
conversing on the phone. According to her (the sed's wife's) statement, she and the accused

30Appu v Statd 970 SCC OnLine 123,

31 M.C. Verghese Case, (1969) 1 SCC 37, the bar to aithititgsattaches at the time of the communicatismiade

and the party’s status at the time of making suehrounication

32 Ram Bharosey Case, AIR 1954 SC 704, the testimonyfefisvadmissible because it is related to actustiand

and not communication.

33 Col. S.J. Choudhary vs. The Stat®85 CriLJ 622, a prohibition against the disctesof any communication
between spouses made during the subsistence ahgeunless the person who made it or his repratesin-
interest consents to the same.

34 A Abdul Rasheed vs Secretary, Malappuram Distranidhayath and Others, 2022 SCC OnLine Ker 936, the
testimony of wife is admissible because it is mafran action or conduct than a communication.
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got into a fight concerning phone conversationsvbeh the deceased and herself, and the
accused even guestioned her about it the day bdferaccused was killed. According to the
court, the fact that the two have argued is adbissis evidence and cannot be a component of
privileged communication because it is more of etoa or conduct than a communication.
The court further declared that the evidence dspule and its cause was inadmissible since it
fell under a category of spousal privilege.

The Rational Does Not Justify the Prohibition beyod the Marriage:

The provision fails to address those cases in wtiiehmarriage has ceased to exist and after
that there is no question of Matrimonial Harmonynigepreserved. Before revealing such
communications, one would presume and take corfifar the existence of Section 122 that
the communication would never be revealed befogeQburt even if the spouses went in for
divorce®. The provision seeks to protect marital harmonictviseases to exist after separation.
This can lead to absurd consequences, which caruobygistice. Although this provision dates
back to colonial times, English law has removed firovision. In the Police and Criminal
Evidence Act, of 1984, an ex-spouse after divosceoinsidered a competent witness against
the accused spouse. This allows the former sgowsgpear as a witness not bound by privilege
of matrimonial communicatioff.

The Rational fails to address the cases of child abe

In the cases of Child Abuse, it is a duty of eitparent to disclose the abuse caused to the child
and if such communication made by the abusive paoaie other parent made inadmissible,
then it will hard to prove such abuse based ordhikestimony. Also, in this case medical
evidence will not always be available or conclustvprove the abuse and therefore reveal such
communication made between husband and wife isssacgin this case of child abuse.

In the Case oFatima v EmperoY, the mother is accused and she killed her chidgh this

is not a case of Sexual abuse but in this caselzamkilled her child but her husband’s evidence
which would help her to convict made inadmissibfeler Section 122. Again, this would
detract from the ends of justice and also not fyatiie rationale behind the provision.

The Rational fails to address disputes which causeésharmony to family

In many cases where a spouse harms relativeseadfiof other such cases cannot address this
section and can cause disharmony. In the cas¢agfaj vs Karnatak® the accused was
charged with raping and murdering his wife’s sistdter committing the crime the accused
deposed to his wife about the incident. The wifmedorward readily to testify against her

35 Avani Maheshwari, Spousal Privilege under thedandtvidence Act, Lex Research Hub Journal, VolduéslIl,
July 2021 ISSN: 2582— 211X, (May 10 2023).

36 The Police and Criminal Evidence Act, 1984, c.60(5) (UK).

87 Fatima v Emperoi913 SCC OnLine Lah 81: AIR 1914 Lah 380

38 Nagaraj v State of Karnataka995 SCC OnLine Kar 360:1996 Cri LJ 2901, testimofiywife was held
inadmissible because it falls under category ofilgge communication.
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husband however the testimony of wife was heldnmasdible and such communication made
to her exclude from the evidence. This shows thengruous results of section 122.

The Spouse is not compellable to testify

Under this section, the husband/wife is not cotedelto witness the matrimonial
communication against each other. A spouse mayindedo testify about marital
communications that their partner wants to usevaterce in their defence because they are
more knowledgeable than anyone else about infoomagdertaining to the other spouse. And
we have also seen that no public interest is sarvedch a case that if the accused is unable to
set aside the defence of Section 122 sought bgrHigr spouse, the trial may end because of
lack of evidence.

In the case dBhalchandra Namdeo Shinde v. The State of Mahamhhe accused disclosed
to his wife that he is going to kill the deceased he was searching for the weapon. He was
suspecting the character of his wife on the grotnad she had indecent relations with the
deceased Mahesh Jadhav. Now the court held thabtheunication between the accused and
his wife is inadmissible in evidence under secti@@ but after having the examination of that
communication the court held that it is not comneation it is conduct or act which is showing
the motive of the accused. In the casP&feti Jain vs Kunal Jaffi the husband filed a divorce
petition on the grounds of cruelty and adultery.di&@med to have video footage of the wife's
extramarital relationship captured using a pintoalmera. The wife filed an application under
section 65B read with section 122 of the IndiardEuce Act claiming that the electronic record
her husband had submitted with his affidavit indevice did not meet the requirements under
section 65B and section 122 and was thus inadnassib

Protection under Section 122 was claimed becaunseng other things, the electronic record
contained private communication between a husbawdaawife. The husband's the wife's
application was considered by the court and thédmd's divorce application was dismissed.
After then, an appeal was filed against the famdyrt's ruling before the Rajasthan high court.
The judge noted that regardless of whether ortristadmissible or pertinent under the Indian
Evidence Act, 1872, the court may receive any reporevidence under Section 14 of the
Family Court Act that it believes may help effeetadjudication. The clause makes it clear that
cases before the family court are exempt from ¢kevance and admission rules. The court has
the discretion to accept or reject any evidenceisharesented to it. The bench also observed
that “the privilege concerning matrimonial commuation under section 122 will not attract as
section 14 of family court act eclipses that primns Section 14 is a special law against general
law which is section 122* and therefore the application by the wife wasateie by the court.

3% Bhalchandra Namdeo Shinde vs The State Of Mahasast03 (2) MhLj 580.

40 Preeti Jain v. Kunal Jain(2016) SCC OnLine Raj 2838, Section 14 superseda®isel22's prohibition on
matrimonial communication, thus that privilege witit apply. Section 14 is a specific law that candnes section
122 of general law.

41 Avani Maheshwari, Spousal Privilege under thedndtvidence Act, Lex Research Hub Journal, Volduéslil,
July 2021 ISSN: 2582— 211X, (May 10 2023).
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Recommendation

The justification for defending a married coupf@ivacy through the application of this section
is strong. It should be noted that getting bothigsl approval before getting married is a
mistake, means this privilege’s main basic essestiaarriage itself. This testimony ought to
be admissible in court if a person is willing tanéess against another without feeling unduly
pressured by the prosecution. A participant irrime never agrees to a confession against
himself and never makes a statement that couldbstrued as self-harming. Therefore, non-
disclosure of material facts may be prejudiciajustice?? The Court in the case @& Abdul
Rasheed vs Secretary, Malappuram District Panchagat Other® discussed in depth about
section 122 in which it stated that The Indian Ewick Act's Section 122 has to be reviewed in
light of the conflicting interests between publatsof severe cruelty on the one hand and family
harmony on the foundation of mutual confidence tanst on the othét.

The wordings of the Section 1226mmunication during the marriage- No person whoris
has been married shall be compelled to disclose @mymunication made to him during
marriage by any person to whom he is or has beeriedanor shall he be permitted to disclose
any such communication, unless the person who ntagde his representative in interest,
consents, except in suits between married persomspceedings in which one married person
is prosecuted for any crime committed against tiery*® this section is not clear about the
requirements needed in such case where the Matiaincommunication should be disclose
that are:

1) The case involves a sexual offence

2) Marriage in question does not subsist anymore

3) Spousal privilege is only limited to former spouasthe purpose of this section.

This clause eliminates the accused spouse's spmiddge and, to a limited extent, transfers
it to the witness spouse. By virtue éction 120 of the Indian Evidence Kcspouses are
permitted to testify against one another; howethex,withess spouse will have the option to
decline to testify regarding matrimonial communigas. Section 120 of the Evidence Act
provide the test of Competency means law make ggoz@mpetent withess under section 120
and under Section 122 the test of compellabilityangelaw make them mandatory not to
disclose the private communication between spoukése marriage is still in harmony, the
witness spouse would have the option to preserbg ieclining to testify; however, if the
marriage is already in discord, this rule will hekveal important facts from matrimonial
communicationg’

42 Gazal Preet Kaur, Does Section 122 of the Evidé&uteneed reform? The Leaflet, Feb 25, 2022.

43 A Abdul Rasheed vs Secretary, Malappuram Distrantdhayath and Others, 2022 SCC OnLine Ker 936, the
testimony of wife is admissible because it is mafran action or conduct than a communication.

44 Hannah M Varghese, Marital Confidence u/s 122 vitiénce Act Jeopardise public interest, requiresvasit:
Kerala High Court, Live Law, https://www.livelaw.mgws-updates/kerala-high-court-marriage-commurinati
section-122-evidence-act-requires-revisit-19228##tascroll=1 May 12 2023).

45 Indian Evidence Act 1872, Sec 122.

46 Indian Evidence Act, 1872, Sec 120.

47 Gazal Preet Kaur, Does Section 122 of the Evidé&uteneed reform? The Leaflet, Feb 25, 2022.
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The three aforementioned exceptions, in which theessing spouse is no longer able to use
the privilege, cannot waive it, and cannot testfya marital communication, shall apply to this
right of the witnessing spouse. The effect of &80 of the Police and Criminal Evidence
Act, 19848 is similar as under the Indian Evidence“ddthis clause will enable one spouse to
forego a privilege that the other may desire ineottd conceal their marital relationship from
others. This communication will deal with circumstas in which a spouse is unwilling to
testify information because of a subsequent separatven if the information is confidential
and in the spouse's favour. Spouses considerateantity and therefore Statements regarding
matrimonial communication will require corroboratifvom other spouses. Next, the provision
will throw the exception Cases involving sexualeoifes, again similar as provided under
English law. Moreover, the Privileges will be reredvafter the marriage ends, as required
Sustaining marital harmony will cease to exist.

The 69" Law Commission Repdftmentioned section 122 as a privilege as well alilisy. In

the first part of the section, it creates priviletging thaho person who is or has been married,
shall be compelled to disclose any communicatiodenta him during marriage by any person
to whom he or she has been marrigdthe second part of the section, it creatirgalility by
providing thatsuch person shall not be permitted to disclosesamyy communication unless a
person who made it or his representative in intecessents except (i) in suits between married
persons, or (ii) in proceedings in which one madrigerson is prosecuted for any crime
committed against the oth&rThis report sheds some light on the applicatioS@ttion 122,
and points out that regardless of the subject mattehe nature of the proceedings, if the
marriage relationship is established and it isistaed and proven that the communication was
made during the marriage, this P regardless of henethe spouses can disclose the
communication after the termination of the marriageot.

Conclusion

The fundamental tenet of Section 122 is based erldhg-accepted spousal privilege. The
justification for defending a married couple's py through the application of this section is
strong. It should be noted, though, that gettintn iparties' approval before getting married is
a mistake. This testimony ought to be admissibtint if a person is willing to confess against
another without feeling unduly pressured by thespcation. A participant in a crime never
agrees to a confession made against him or herefidne, withholding important information
may harm the administration of justice. Certainwaoeations, such as those about sexual
harassment of either spouse or sexual abuse aldarckhe family of the spouse, should never
be haé.

48 Police and Criminal Evidence Act 1984, Sec 80.

49 Tanmay Amar, Matrimonial Communications: Weddeth#olrrational, Student Bar Review,2005, Vol. 17 @00
pp. 59-72.

50 Commission On Common Law Procedure, 2 Report, ACit8d From Law Commission Of India 69 Report On
The Indian Evidence Act 1872 1 64.10 (1977).

51 ndian Evidence Act, Sec 122.

52 Sagnik Chatterjee, Privileged Communication uriderevidence act, (May. 11, 2023,

4:00), https://lexpeeps.in/privileged-communicatiorder-the-indian-evidence-act/.



Journal of Legal Studies, International Refereed ReReviewed Journal

ISSN 2321-1059, Vol. 11, Issue |, January 2023

www.journaloflegalstudies.co.in Page 89
The original arguments in favour of section 122éhbeen overburdened by the inclusion of
section 120 of the Evidence Act, which permits aldaund or wife to testify against the spouse
and refers to them as "competent witnesses" in giigtion the law does not care about
protection of marital institution and therefore éanéestimonial privileges in a marriage that are
no longer applicable would have still been appliedhe courts of law. The two divisions
therefore disagree on the subject of marital hagmeomd peace. The state government was
instructed by the high court to contact the Uniomistry of Law and Justice or the Law
Commission with. It also said that this sectiostiscking for hundreds of criminal activities in
India>3

The Court’s concern about couples' Privacy andeptotg the institutions of marriage is valid
until it takes care of the greater good of those Wwave been the victim of crime and must be
brought into the picture. There are various fundatade questions arises such as this
matrimonial privilege trying to protect which irtstiion? Even after marriage ceased to exist
Why voluntary testimony against the accused isdotissible? To answer these questions there
is need to reform Section 122 and remove prohiitio matrimonial communication.

- | N

53 Gazal Preet Kaur, Does Section 122 of the Evidéwmtaeed reform? The Leaflet, (Apr 11, 2023 9:00).
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Global Administrative Law: In View of International
Organisations and Its Impact on the Indian Legal Sgtem

Pragati
Abstract

Global Governance paves its way towards the devedopif the concept of Global Administrative lawcdn be
understood as the administration that can be orgediand shaped by the principles, which have anradirative
law character. There are serious concerns of legitiynand accountability arising out of increasingemise of
public powers in the area of global governanceslinportant that the International Organisationswedowards
an innovative legal mechanism to fulfil the taskstted to them. Global Administrative Law providsssis for the
criticisms and the effectiveness arising out ofdbtvities of the International Organisations.pitoposes to study
together these practices and to understand thens. figlps in knowing about the growing developmeffieid of
administrative law type mechanisms to hold the hadonal Organisations accountable and to inquiteoat the
challenges that the issues possess in the futieadato both the international and domestic admiaiste law. So,
it is the duty of the global regulatory body tolde¥ the principles of the Global Administrative Lawwd also to
safeguard the national administrative law which havgreat impact of the principles of Global Admirasive
Law.

Key Words: Administrative Law, International Organisations, Acatability, Governance, etc.

Introduction

The concept of global administrative law begingrfrthe idea that global governance can be
understood as administration, and that such adiratisn is often organized and shaped by
principles of an administrative law charact&¥ith the expansion of global governance, many
administrative and regulatory functions are nowigrened in a global rather than at national
level, yet through different forms, ranging fromntiing decisions of international
organizations to non-binding agreements in inteegomental networks and to domestic
administrative action in the context of global rags. Many regulatory functions in global
governance are also performed outside such forrpallyic, governmental structures, namely
by hybrid private-public or purely private institbhs, such as ICANN, the Internet
Corporation for Assigned Names and Numbers, or lfternational Organization for
Standardization (ISO). Despite these widely vanforgns and institutions, we can observe in
all these examples that the exercise of recognizathininistrative and regulatory functions:
the setting and application of rules by bodies #ratnot legislative or primarily adjudicative
in character.

If similar actions were performed by a state agemicgre would be little doubt as to their
administrative character However, in this regas ddministration would have been difficult

ILLM. (2 VYear) (Gold Medalist) (2020-2022), Banaras Hindu University, Varanasi; aEmld:
pragati288tripathi@gmail.com.

°For a detailed exposition of global administratisa, see Kingsbury, Krisch and Stewart, ‘The Emaogeof
Global Administrative Law’, 68:3 Law & Contemporapyoblems (2005) 15.
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because of their international nature; the termmiadstration’ was closely tied to the state
framework and could, at most, point to the domeistiglementation of international norris.
This categorical distinction, however, has todagdnee problematic: too intervening are the
domestic and the international elements in thesegsises of regulation. This is common in
government networks in which domestic officials argaged in both the rule making on a
global scale and the implementation on the domésstigl, often without any intervening act.
Likewise, when the UNHCR conducts status deterrmnafor individual refugees, the
posited distinction of an international level fetations between states, and a domestic level
for relations between states and individuals brefivgn? And, WTO dispute settlement can
in many cases be regarded as another layer ofigldieview of domestic administrative
action. This intervention at different spheres fead to regard the conglomerate of regulatory
forms as part of one very variegated but recoghyZgbobal’ administrative space.

The involvement of the domestic and international governance also has important
repercussions for the mechanisms through which rdtrative actions can be held
accountable. In difference between the domesticthadinternational realms, international
norms were agreed upon on the international léuglthe state remained free to adopt them
or not, as their obligatory character and effecpesieled on domestic ratification and
implementation. Because of this freedom, domestooantability mechanisms were thought
to be reasonable and parliamentary process andnerative procedures could have a
meaningful impact. The more the domestic and international proceasesnterwoven, the
more this freedom breaks down, and with it the affeness of classical accountability
mechanisms. Decisions in an intergovernmental nétvtloough not formally binding for
implementation but have a strong impact on any enestic administrative procedure.

The resulting accountability and participation peohs are beginning to be addressed, in part
because of an interest of global regulatory instits and actors in bolstering their legitimacy
in the face of growing political challenges. In mareas of global governance, mechanisms
are emerging that seek to enhance participatectruatability of global regulatory decision-
making. The structural similarities between manyhafse disparate phenomena are striking:
they testify to a growing trend of building mechang analogous to domestic administrative
law systems to the global level; transparency,i@pdtion, and review are central among.
Accountability can dissipate effectiveness, pgptition can result in capture by special
interests, and transparency can mean populism giisnover justice. Institutional design is
important: there may be robust accountability louihe wrong people or on the wrong topics.
Bracketing such issues in descriptive terms glashhinistrative law as we understand it
encompasses the legal mechanisms, principles aaadiqes, along with supporting social
understandings, that promote or otherwise affeetatcountability of global administrative
bodies, in particular by ensuring these bodies naglquate standards of transparency,

3See Cassese, ‘Global Standards for National Admatige Procedure’, 68:3 Law & Contemporary Problems
(2005) 109, at 112-113.

4See Pallis, ‘The Operation of UNHCR’s Accountabilif\echanisms’, 1ILJ Working Paper 2005/12, availahie
www.iilj.org/papers/IILJ2005_12Pallis.htm.

5But see also Benvenisti, ‘Exit and Voice in the Agé&tobalization’, 98 Michigan Law Review (1999) 167.
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consultation, participation, rationality and legygliand by providing effective review of the
rules and decisions these bodies make. We dedtiitbdield of law as ‘global’ rather than

‘international’ to reflect the enmeshment of doresind international regulation, the
inclusion of a large array of informal institutidrexrangements (many involving prominent
roles for non-state actors), and the foundationthef field in normative practices, and
normative sources, that are not fully encompasstidnastandard conceptions of international
law.

Global Administrative Law in lieu of International Organizations

Many of the contemporary operations of inter-gowaental organizations (I0s) have not
been well conceptualized in legal terms, nor everied in much detail, in traditional
approaches to the law of international institutiomsthis paper, we argue that the emerging
field of global administrative law (GAL) may prowda conceptual framework for addressing
some of these under-theorized practical legal prabf We suggest that this may contribute
to the reframing and deepening of the existingdfiel international institutional law. More
generally, the practice of I0s has some paralléls ®arlier national experience concerning
such matters as the proliferation and fragmentatibpublic bodies; the growing use of
private law instruments; the increase in adminiistearulemaking, and the establishment of
multiple field offices. Any transposition from staliegal systems to the complex real practices
of inter-governmental institutions in global govance is challenged, however, by
fundamental differences between these entergtises.

That many important activities of 10s can be regdrds administrative in nature, does not
remotely suggest the existence of a general glpbhlic administration; there is no global
government or global parliament, nor are there ghabal equivalents of other structures
within which national administrations are nestedvélrtheless, some normative demands and
procedural principles are sufficiently common asrdsverse 10s to suggest a unified field
may be discernible: transparency in rule makings grocess in decisions that directly affect
private parties; review mechanisms to correct sramid ensure rationality and legality; and in
addition to review, a variety of other mechanismpriomote accountability. These are among
the key ideas in the exploration of a unified fiat legal practice and study of global
administrativé law (GAL).

Many GAL principles are actively embraced in parée 10s, and these principles provide a
basis for serious discussion and critique in thekwof others. Thus transparency and

6See B. Kingsbury et al, “The Emergence of Global Adstrative Law”, 68 Law and Contemporary Problems
(2005) pp. 15-62;

D.C. Esty, “Good Governance at the SupranationaleSc@lobalizing Administrative Law”, 115 Yale Law
Journal (2006) pp. 1490-1563, at 1494, and R.B. &teWThe Reformation of American Administrative Lg\@8
Harvard Law Review (1975) pp. 1667-1813.

8D. Sarooshi, “The Role of Domestic Public Law Anaésgin the Law of International Organizations”, 5:2
International Organizations (2008) pp. 237-239.

9S. Cassese et al (eds.), Global Administrative L@ases, Materials, Issues (2nd edition, 2008) (orGrd
casebook, available at <www.iilj.org/GAL>.)
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participation are current preoccupations in retatio the WTO, and due process is intensely
debated in relation to sanctions against indivislualposed by the UN Security Council. In
some other IO contexts, even consideration of guicitiples, let alone application of them, is
incidental at most® Some of the demands made by reference to GAL iplex are
unrealistic and potentially counter-productive: ftample, too much accountability to the
wrong people can be pathological; at the globatligarticipatory rights should be accorded
considering the different nature of actors involvedhich can be either private or public or
both; ‘notice and comment’ requirements for ruleking can facilitate the capture of the
process by special interest groups.

Key challenges of international organisations in riation to global administrative law

The relation of international organisation with tlebal administrative law also faces some
huge challenge in field of international law antkirstate relationship. These are the practical
legal problems that are there with the internatiarganisations if we check them in the
prospective of global administrative law. Followiage the five key challenges in this field:

Actions taken by the international organisations incrisis situation

Emergency actions by 10s in crisis situations ca&nextremely important. One central
challenge has been establishing an adequate ladapdalitical order for such actions. The
growth of a field of humanitarian emergency actgnce the 1970s, with vastly-increased
numbers of NGOs and volunteers operating on thangrdand in fund-raising) in the same
space as numerous inter-governmental organizasinddoreign and local state agencies, has
been accompanied by an “emergency imaginary” inclwhémergency is “a sort of
counterpoint to the idea of global order”. Attemptg IOs to follow established legal and
administrative procedures in such situations haenlraricatured, often rightly, as hopelessly
ponderous and as putting bureaucratic routineseabownan suffering. Overlain on this are
demands, mainly from states, that I0s and hybridriMate international institutions respond
rapidly to what are claimed to be security emergenovhether by handing over personal
data, ordering bank accounts frozen, withdrawingeokers, sending inspectors, or even
authorizing an invasion. The reality in many IOswaver, is that plenary and even executive
board inter-state institutions may be ineffective managing emergency responses:
considerable discretion and authority may haveewotie on the secretariat and professional
leadership (acting with support from specific ssata in collaboration with other 10s or state
agencies or private actors), raising problems afidate, powers (vires), oversight, and legal
accountability.

Human Rights Scopes of International Organisation @erations: Global Administrative
Law Aspects

1%An overview is in C. de Cooker (ed.), Accountabjlittnvestigation and Due Process in International
Organizations (Martinus Nijhoff, Leiden-Boston, 2005
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The human rights elements of 10 operations havesraéwdistinct dimensions from the
standpoint of GAL! First, IOs act in emergency contexts or otheridliff situations,
providing emergency shelter or food or water oitasion, administering camps, negotiating
with governments about treatment of dissidentgrigning to prevent abuses by armies and
militias or even on occasion by NGOs. This is tfanfline of human rights in emergency
situations, in which every success and every faiturinability is of desperate importance

Second, I0s may in their activities impinge on hamights, or trade off some human rights
protection in pursuit of other objectiv&sThe familiar legal debates about the applicabity
human rights law to I0s should not obscure the gdrieature of 10s: that accountability is
strong (perhaps excessive) to funders and four(dersstates which in some sense delegate
power to the 10), but often uneven with regard tfzeo interests, in particular the interests of
those third parties whom the 10 affects. This issueost acute with regard to human rights
of individuals, particularly vulnerable individuadsid groups with little ability to influence the
IO directly or indirectly. Many 10s are now addregsthese problems seriously, but the
challenges remain formidable.

Third, the specific structural machinery of 10s agnto promote and protect human rights
requires much more systematic analysis from GAlspective than it has yet received. This
includes issues such as transparency and reasiog-@or not) in the work of the UN Human
Rights Council and other bodies, transparency ipoapment processes and mandate
formulation and approved activities of special ragpgurs and special representatives, the use
of review mechanisms and their effective operatithre effective and fair treatment of
complainants/victims and other interested parties,speed of work and the adequacy of the
deliberative processes of human rights bodiesy rétieria for taking up or not taking up
particular cases, the adequacy of due process atimb o potential targets of international
human rights investigations, and the robustnes$aabffinding processes.

Public-Private Partnerships of 10s

Public-private partnerships (PPPs) involving irderernmental organizations as one of the
partners are important in the global governancesusth areas as public health (including
organizations such as the Global Fund and GAVIixlear safety (the IAEA acts in a
framework built upon a complex set of conventiagreements, and MOU, either binding or
non-binding), environmental protection, the intéyr@ad sports. The growing engagement by
I0s in hybrid public-private bodies, and their useconcerted action with such bodies and
with fully private bodies as well as with state itaily forces and agencies, raises heightened

See H.J. Steiner et al., International Human Rigghontext. Law, Politics, Morals, 3rd edn. (Oxfdddiversity
Press, Oxford, 2008), C. Tomuschat, Human Rights dmtwdealism and Realism, 2nd edn. (Oxford Uniwersit
Press, Oxford, 2008), T. Buergenthal, “The Evolvinggrnational Human Rights System”, 100 Americanrdal

of International Law (2006) pp. 783-807. From a ewigherspective, A. Cassese, The Human Dimension of
International Law. Selected Papers (Oxford UniwgmBress, Oxford, 2008).

12See F. Rawski, “Engaging with Armed Groups: A HunRights Field Perspective From Nepal”, in this
symposium on “Global Administrative Law in the Oatons of InternationalOrganizations” (ed. L. Boisste
Chazournes, L. Casini, and B. Kingsbury), 6:2 Intéana Organizations Law Review (2009).
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accountability problems. The use of PPPs and octiotisacan potentially contribute to evasion
of 10 accountability, diminished use of legal aeddl-type instruments for organization and
control of activities, extension beyond establisheghdates, and avoidance of transparency
on grounds such as commercial confidentiality. @ossly, there are circumstances in which
use of PPPs and contractors may improve accodityabdise the standard of operations to
industry-leader levels, heighten controls of lagaihrough contracting, improve specificity
and clarity of mandates, widen participation, andaace transparency. At the same time, I0s
may come to bear a disproportionate or unrealddtare of accountability and responsibility
(including through attribution to them of acts amdissions of others), especially as the 10
may be a more visible, more responsive, and maoderérg target for complaints than some
states, many PPPs, and most contra¢tomsufficiency of accountability structures and
responsiveness may lead to increasing pressumammnities of I0s and IO staff in national
courts. Some of the most difficult legal problemseélation to immunity are likely to concern
IO PPPs and contractors, not least because theigapé |Os themselves to impose strong
accountability systems on such actors may be ¢mtted.

The Increasing Use of Recommendations, Guidelinekyformal Norms, and Technical
Advice: The Production of “Soft Law” from the GAL P erspective

IOs influence general international law, and secdg norms which may be binding or non-
binding but in any event can have significant irglions for other 10s, states, national
administrations, and private perséh3he processes for producing such norms vary froen o
IO to another, from one specific sector to anotfrem one time to another, and depending on
what is sought to be achiev€dSome 10s have long histories of, and an explumitstitutional
architecture for, use of norm-setting mechanismsenflexible than treaties or conventions.
the ILO’s recommendations, for example, which a@nitored by its Committee of Experts.
Similarly, the International Telecommunication Umi@TU) adopts hundreds of resolutions
and recommendations every year that, even if nodibg, are accepted by its members as
regulatory. ICAO’s Standards and Recommended RextiUNESCO Recommendations,
and World Bank operational policies are among nouerother examples of this kind of
normative activity of inter-governmental organipa. Even without such a clear
constitutional architecture, the OSCE uses suchnigaes routinely, and the UNHCR has
also done so out of operational necessity, as thethUNHCR’s 2003 Procedural Standards
for Refugee Status Determination, which are nadly binding, but are designed to provide
important guidelines for the agency’s field offices

How GLA is helpful in overcoming the problems crea¢d by the growth of international
organisations

13K. Mujezinovic Larsen, “Attribution of Conduct in Ree Operations: The ‘Ultimate Authority and Coritrol
Test”, 19 European Journal of International Law O&0pp. 509-31; M. Sassoli, “State Responsibility fo
Violations of International Humanitarian Law”, 8RRC (2002) pp. 401-434.

14 A, Boyle and C. Chinkin, The Making of Internatiohaiw (Oxford University Press, New York, 2007).

155ee P. Roch and F.X. Perrez, “International Envitental Governance: The Strive Towards a Comprehensiv
Coherent, Effective and Efficient International Ewowvimental Regime”, 16 Colorado Journal of Interralo
Environmental Law and Policy (2005) pp. 1-25.
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GAL offers a potentially fruitful perspective fromhich to address the relevant contemporary
problems created by the growth of I0s and theiiviiets, for at least three sets of reasons.
First, demands for accountability affect 10s in ragrways, and if managed poorly may

seriously limit the effectiveness of 10s. Thus, mght and control by states of 10s

(accountability to founders and funders) can digtdorities and effective structures, and may
even worsen problems of IO misconduct and corruaptthis is one of the lessons of the

Security Council’s involvement in the oil-for-foqguogramt®

Second, in all of the four areas discussed abowejngortant feature is institutional
differentiation in 10s and in the wider global gowvance environment on a particular issue.
This phenomenon features both a horizontal dimenssuch as for relations between 10s and
other global actors - and a vertical one - e.ge, tblationships between 10s, states, and
national administrations. Most IOs can be now sddalong these coordinates: thus, the
WTO has both the vertical dimension representethbyrelations between the WTO and its
members’ domestic administrations, and the hor&odimension presented by the WTO's
recognition of regulatory standards set by othebal regulatory bodie¥. Moreover, the
proliferation and differentiation of 10s lead toetimultiplication, on one hand, of 10 field
offices, and, on the other, of new specialized diiimebodies. The relations among all of
these entities of global governance that themseadpesate under public law principles, may
usefully be analysed in terms of inter-public law.

Third, 10 activities produce or entail a multipticiof rules, principles, decisions, soft-law,
and non-legal norms, which may be layered over edhbr historically'® These are now

produced and administered in a bewildering varatynstitutional settings and interpretive
communities, in ways that are often fragmentedinadmpletely reconciletf. Fragmentation

is not so much a problem, a solution, or an aralga: it is simply a feature. It entails that
many practical and normative activities of 10s, anthe other actors in complex governance
regimes, must be managed not simply by formal noand rules of jurisdiction or

hierarchical or interpretive solutions to overlapaf by a dynamic process of regulation in
which global administrative law can play a usefaitg® Treaty law and traditional customary
international law are relevant but not remotelyfisignt for this. Regulatory approaches

16See also J. D'Aspremont, “Abuse of the Legal Paatipnof International Organisations and the Resjimlity

of Member States”, 4:1 International Organizatibae/ Review (2007) pp. 91-119.

1"R.B. Stewart and M. Ratton Sanchez Badin, “The Workald&rOrganization and Global Administrative Law”,
IILJ Working Paper 2009-7, <www.iilj.org>, forthcamg in C. Joerges and E.-U. Petersmann (eds.),
Constitutionalism, Multilevel Trade Governance amti@l Regulation 2nd edn. (Hart Publishing, Oxfordd a
Portland Oregon, 2010)

Bnternational Law Commission, Fragmentation of Inédional Law: Difficulties Arising From the
Diversification and Expansion of International LaulN General Assembly, A/ CN.4/L.682 13 April 2006;NA.
Dupuy, “A Doctrinal Debate in the Globalisation Efan the “Fragmentation” of International Law”, Bpean
Journal of Legal Studies 2 (2007), Benvenisti anavix) supra note 30.

193.H.H. Weiler, “The Geology of International LawGevernance, Democracy and Legitimacy”, 64 Zeit$thir
Auslandisches Recht und Vélkerrecht (2004) pp. 582;-and M. Koskenniemi and P. Leino, “Fragmentatibn
International Law? Postmodern Anxieties”, 15 Leidenrnal of International Law (2002) pp. 553-579.

20B, Kingsbury, “The Administrative Law Frontier in @lal Governance”, 99 ASIL Proceedings (2005) 143.
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emphasize process, directions of change, gradyabiement rather than instant results, and
dynamic rather than simply static analysis. Lawgueh regulatory processes does not occupy
the whole field; and is generated through accretemm@umulation, sifting, dialogue among
regimes, and the honing of general principles iarfizes and interaction with one another for
specific contexts. Incorporation of such global adstrative law approaches, principles, and
techniques may make a significant contributiorhlaw of international organizations.

Suggestions and recommendations to the challenges international organisation in

GLA prospective

1. One approach to overcome the problem of Emergentipns taken by 10s in crisis
situations can be pursued through general intermaitilaw doctrine: implied powers of
I0s, responsibility of 10s, duties to cooperatduding duties of states to admit necessary
aid and personnel in natural disasters, and leg@tides concerning protection of human
rights and of community organizations in humanétarémergencied.A second approach
focuses more on institutions. Efforts to structeraergency responses through bodies
which clearly have powers to take such actions, Uhe Security Council, (e.g.,) may
contribute both to the political legitimacy of suabtions and to the clarity of their legal
bases. Some I0s have taken steps to provide anipegdegal and policy framework for
some of their actions in possible future emergencie

2. The human rights can be protected by creating raftley of values and public interests
which may be recognized by the different actorsoiwed: |Os, states, national
administrations, court&. Such arguments are often made by reference tor widens
concerning the globalization of I&hor “global constitutionalism”.

3. There is considerable imprecision, and tensionutldiat it means to be “public” in
global governance. Given the absence of a deaisfeeent (beyond the simply inter-state
nature of 10s), the public and indeed democratierasts at stake in use of PPPs by I0s
call for especially careful procedures, attentwadministrative law mechanisms such as
transparency and participatiéh.

Conclusion

Innovation in the focus and methods of work of 1®&semplified in the five areas considered
above but evident in many other areas also, poses/ egal questions that necessitate a
broadening, and probably a rethinking, of the fiefdinternational institutional law. GAL
offers a potentially fruitful perspective from whido address the relevant contemporary

2See e.g., J. Klugman, Social and Economic PolimeRrevent Complex Humanitarian Emergencies: Lessons
from Experience (United Nations University, Worldstitute for Development Economics Research, Heisink
1999).

220n the role of the Universal Declaration of Humagh®s in contributing to this process, J. von BenifttThe
Changing Fortunes of the Universal Declaration ofrldn Rights: Genesis and Symbolic Dimensions of tma T
to Rights in International Law”, 19 European Joumwfdinternational Law (2008) pp. 903-924.

233, Cassese, “The Globalization of Law”, 37 New YatRiversity Journal of International Law and Poktic
(2005) pp. 973-993, and D. Kennedy, “Three Gloladitins of Law and Legal Thought: 1850-2000", in D.M
Trubek and A. Santos (eds.), The New Law and Econddevelopment: A Critical Appraisal (Cambridge
University Press, Cambridge, 2006), p. 19 et seq.

24Aman Jr., supra note 106, p. 207 and 218.
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problems created by the growth of 10s and theivéiets, for at least three sets of reasons.
First, demands for accountability affect 10s in fagr ways, and if managed poorly may
seriously limit the effectiveness of 10s. Thus, mught and control by states of 10s
(accountability to founders and funders) can digtdorities and effective structures, and may
even worsen problems of IO misconduct and corruaptthis is one of the lessons of the
Security Council’s involvement in the oil-for-fogmogram?®

Second, in all of the problems discussed above,ingportant feature is institutional
differentiation in 10s and in the wider global govance environment on a particular issue.
This phenomenon features both a horizontal dimensisuch as for relations between 10s
and other global actors - and a vertical one -, ¢hg relationships between 10s, states and
national administrations. Moreover, the prolifevatiand differentiation of I10s lead to the
multiplication, on one hand, of 10 field offices)& on the other, of new specialized domestic
bodies (this often happens with hybrid public amdgie regimes, such as ISO, Internet, or
sports). The relations among all of these entitfeglobal governance that themselves operate
under public law principles, may usefully be anatyé terms of inter-public law.

Third, 10 activities produce or entail a multipticiof rules, principles, decisions, soft-law,
and non-legal norms, which may be layered over aabbr historically. These are now
produced and administered in a bewildering varatynstitutional settings and interpretive
communities, in ways that are often fragmented iandmpletely reconciled. Fragmentation
is not so much a problem, or a solution, or anyditaldea: it is simply a feature. It entails that
many practical and normative activities of 10s, afthe other actors in complex governance
regimes, must be managed not simply by formal noand rules of jurisdiction or
hierarchical or interpretive solutions to overlapat by a dynamic process of regulation in
which global administrative law can play a usefaitp® Treaty law and traditional customary
international law are relevant but not remotelyfisignt for this. Regulatory approaches
emphasize process, directions of change, gradymbirement rather than instant results, and
dynamic rather than simply static analysis. Lawuich regulatory processes does not occupy
the whole field; and is generated through accretamtumulation, sifting, dialogue among
regimes’’ and the honing of general principles in balangss iateraction with one another
for specific contexts. Incorporation of such globdministrative law approaches, principles
and technigues may make a significant contributiotihe law of international organizations.

- | =

25 See also J. D'Aspremont, “Abuse of the Legal Peatity of International Organisations and the Resility
of Member States”, 4:1 International Organizatibas Review (2007) pp. 91-119.

268, Kingsbury, “The Administrative Law Frontier in @lal Governance”, 99 ASIL Proceedings (2005) 143.
273, Cassese, “Is There a Global Administrative LawPVon Bogdandy et al, supra note 17, p. 772 @t se
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Legal Aid and Access to Justice: Nurturing Equality
and Fairness

Abhinav Yadav

Abstract
This paper delves into the vital role of legal @dnurturing equality and fairness through improvadcess to
justice. Access to justice is a fundamental hunigint,rensuring that every individual has the oppaity to seek a
fair resolution to their legal matters, regardlesttheir financial capacity. Legal aid acts as atical instrument
in bridging the gap between individuals who can afféegal representation and those who cannot, thereby
promoting a more equitable and just legal system.pBviding support and representation to vulnegahind
underserved populations, legal aid plays a pivotdé in preventing discrimination and leveling thkying field.
These abstract highlights the significance of legal in fostering a society where all individualave equal
protection under the law, emphasizing the need fottinued efforts to enhance access to justice andhpte
fairness for everyone.

Keywords:Access to Justice, Legal Aid, Pro Bono, Publiefest Litigation (PIL), Speedy Trial

Introduction

Legal aid and access to justice are fundamentarpibf any democratic society, ensuring that
individuals have the means and opportunity to gestice and assert their rights, regardless of
their financial status. These concepts strive toolg fairness, equality, and the rule of law,
safeguarding the rights of the vulnerable and malgied in society. This research paper
explores the significance of legal aid and accegsdtice, their role in fostering a just legal
system, and the challenges that must be addresseddre their effective implementation.

Legal Aid and Access to Justice are fundamentakjpies that form the bedrock of a fair and
just society. Access to Justice ensures that eimdividual, regardless of their socio-

economic background, can avail themselves of tgallsystem and have their grievances
addressed.

Legal Aid is a crucial mechanism that enables tlase cannot afford legal representation to

access justice. It ensures that financial congsa@o not become barriers to seeking remedies
for injustices they face. By providing financialsesance, legal advice, and representation,
Legal Aid empowers individuals to navigate complegal processes and safeguards their
rights.

1 Assistant Professor, Department of Legal Educatioswar Saran Degree College, University of Allahabad,
Prayagraj, Email Id - abhinavyadavlaw@gmail.com.
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Without adequate access to justice, marginalizedl \arinerable populations may be left
voiceless and unable to protect their rights. Thisk of access can exacerbate existing
inequalities, leading to a breakdown of social streand a loss of faith in the legal system.

Efforts to promote Access to Justice and Legal Aidolve collaboration between
governments, non-governmental organizations, agdl Iprofessionals. Pro-bono services,
legal clinics, and technology-driven initiativesveaemerged as crucial tools to bridge the gap
between those in need and the legal resourceshbleatb them.

However, challenges persist. Limited funding, odeeltning caseloads, and geographical
barriers remain obstacles to effective Legal Aidldfessing these issues requires continued
advocacy, policy reforms, and increased awarenefiseamportance of equitable access to
justice.

In a society that upholds the principles of Legal And Access to Justice, individuals can
seek recourse, defend their rights, and participatively in the legal system. This, in turn,
fosters a more inclusive and fair society, wheeertiie of law prevails, and all members can
find solace in knowing that justice is truly acabksto them.

Certainly! Let's delve deeper into the importanteegal Aid and Access to Justice:

Legal Aid plays a vital role in promoting equalitgfore the law. It ensures that individuals
facing legal challenges, such as discriminationysitg disputes, or family matters, can
receive appropriate representation regardlesseirf financial circumstances. This helps level
the playing field and prevents a situation wheréy ahose with financial means can fully
exercise their rights.

Access to Justice is not solely about affordability also encompasses awareness and
understanding of one's rights and the legal presessvolved. Many people might be
unaware of their entittements or intimidated by toenplexities of the legal system. In this
context, legal literacy programs and community @ath initiatives are essential to empower
individuals with knowledge, enabling them to acgessice more effectively.

Moreover, Access to Justice extends beyond forroatts. Alternative dispute resolution
mechanisms, such as mediation and arbitration poawvide quicker and more cost-effective
solutions to legal conflicts. Encouraging the us¢hese methods can relieve the burden on
overloaded court systems and deliver timely regmigtto those seeking justice.

Another critical aspect is ensuring that Legal A@vices are tailored to the diverse needs of
the community. This involves considering languageribrs, cultural sensitivities, and the
unique challenges faced by marginalized groupstu@lly competent legal aid providers can
better understand the nuances of a case and gjfeo@iate support, ultimately leading to
more satisfactory outcomes.
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Efforts to strengthen Legal Aid and Access to destire closely linked to the principles of
human rights and social justice. These conceptereiarined in international conventions and
declarations, emphasizing the duty of states talabthe right to access justice for all their
citizens.

In a broader context, a robust legal aid systemamniribute to reducing crime rates and
fostering a more harmonious society. When indivisileave avenues to address grievances
and resolve conflicts peacefully, they are lesslyikio resort to desperate measures. This
enhances social cohesion and reinforces the rdeagfwhich are foundational elements of a
stable and prosperous community.

The Importance of Legal Aid

Legal Aid programs provide critical support to taagho cannot afford legal representation,
empowering them to seek justice and assert thgtsi It bridges the gap between the haves
and have-nots, ensuring that marginalized and vaihte populations have a voice in the legal
system (UN General Assembly, 1985). By doing sogdleAid fosters a more equitable
society and upholds the principle of equality beftdre law? Access to Justice is not just a
matter of convenience; it is a human right ensldariie various international treaties and
conventions. The Universal Declaration of Humanh®gproclaims that everyone has the
right to an effective remedy by competent tribur(@laited Nations, 1948). This implies that
individuals should have access to legal assistancebe able to navigate the legal system
without discriminatior?.

Legal Aid is particularly crucial for marginalizesmmunities, including minorities, women,

and refugees. Research has shown that these goftepsface barriers to accessing justice
due to financial constraints and systemic discratiom (Legal Services Corporation, 2017).
Legal Aid programs help address these disparigespowering vulnerable individuals to

challenge injustices and secure fair treatment uthaelaw?

Access to Justice requires not only financial suppot also legal literacy. Many individuals
are unaware of their rights or unsure about thallpgocesses involved in seeking justice.
Legal literacy programs, such as those implemebyedon-governmental organizations like
Namati, empower individuals to understand theirhtdgand advocate for themselves
effectively?

2 UN General Assembly. (1985). Basic principles oie t role of lawyers. Retrieved from
https://www.un.org/en/development/desa/populatiégration/generalassembly/docs/globalcompact/A_RES340
2.pdf

8 United Nations. (1948). Universal Declaration of urkdbn  Rights. Retrieved from
https://www.un.org/en/universal-declaration-humayts/

4 Legal Services Corporation. (2017). The Justice: Gégasuring the Unmet Civil Legal Needs of Low-inam
Americans. Retrieved from https://www.lsc.gov/sitlesault/files/images/TheJusticeGap-FullReport.pdf

5 Namati. (n.d.). Legal Empowerment. Retrieved frdtpsh//namati.org/our-work/legal-empowerment/
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Innovative technologies have the potential to rettohize Legal Aid delivery. Online
platforms and mobile applications, such as Upsdhaye emerged to provide low-income
individuals with self-help tools for navigating baaptcy cases (Upsolve, n.d.). Integrating
technology into Legal Aid services can increaséciefficy, reach more people, and reduce
costs®

International Efforts

Access to justice is a global concern, and variateynational organizations and initiatives
work to promote legal aid and access to justicddwde. The United Nations, for example,
has included access to justice as a Sustainablel@®went Goal (SDG 16.3), emphasizing
the need to ensure equal access to justice fdryal030. These global efforts highlight the
importance of collective action and cooperatioaddressing this critical issue.

The United Nations has been instrumental in pramgoticcess to justice on a global scale.
The Sustainable Development Goals (SDGs), partigul@oal 16, call for inclusive and
accessible justice for all (United Nations, n.ddovernments worldwide are urged to
strengthen legal systems, support Legal Aid prograand build robust institutions to ensure
fair and effective justice mechanisms for theiizeibs’

Asylum seekers and refugees often face complex tdgdlenges, and Legal Aid is crucial in
safeguarding their rights and providing assistatireughout the asylum process (United
Nations High Commissioner for Refugees, n.d.). Legpresentation can make a substantial
difference in determining the outcome of asylumesaand protecting individuals from
persecution or deportatidn.

Legal Aid and Criminal Justice

Legal Aid is not limited to civil matters; it alggays a pivotal role in criminal justice systems.
The right to legal representation, even for thasaised of crimes, is a fundamental aspect of
a fair trial (International Commission of Juristsd.). Legal Aid ensures that defendants have
access to competent legal counsel, reducing tkeofisvrongful convictions and enhancing
trust in the justice systefn.

Gender inequality often intersects with barriergugtice. Legal Aid initiatives that focus on
women's rights and empowerment are essential irbating gender-based violence, ensuring
access to property rights, and challenging discratary practices (UN Women, n.d.).

6 Upsolve. (n.d.). About Us. Retrieved from httpg#alve.org/about/.

7 United Nations. (n.d.). Sustainable Development alGo 16. Retrieved from
https://www.un.org/sustainabledevelopment/peactegss

8 United Nations High Commissioner for Refugees. .Jn.dAccess to Legal Aid. Retrieved from
https://www.unhcr.org/en-us/legal-aid.html.

9 International Commission of Jurists. (n.d.). ThetRitp Legal Aid in Criminal Proceedings. Retrieviedm
https://www.icj.org/the-right-to-legal-aid-in-crimal-proceedings/.
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Supporting women's access to justice not only atk@igender equality but also strengthens
societies as a wholé.

Technological Innovations

Advancements in technology have the potential dodform legal aid and access to justice.
Online legal resources, virtual assistance, andterhearings can improve accessibility for
remote or underserved communities. Digital platferoan provide self-help tools and legal
information to bridge the knowledge gap and empoindividuals to address simple legal
matters independently.

Technology offers tremendous potential to transfdregal Aid delivery and improve
efficiency. Online platforms, legal chatbots, anfiling systems can simplify legal processes
and reduce the burden on overloaded courts (ThédVBank, 2021). However, it is essential
to ensure that these digital solutions remain aidolesto all, including those with limited
digital literacy and internet acce'ss.

Mediation and Alternative Dispute Resolution (ADR)
Promoting mediation and alternative dispute resmiutnethods can reduce the burden on
formal courts and facilitate quicker resolutiondi$putes. Mediation allows parties to discuss
and negotiate their issues with the help of a akutrediator, which can be more cost-
effective and less adversarial than traditionadiion. Encouraging the use of ADR can help
expedite access to justice and ease the caselcadrits.

Legal Aid is not solely limited to litigation; itlso extends to alternative dispute resolution
(ADR) mechanisms, such as mediation and arbitra#@R can offer faster and more cost-
effective ways to resolve conflicts, making justioere accessible to individuals who might
otherwise be deterred by lengthy court proceediAgserican Bar Association, n.d3.

Public Interest Litigation (PIL)

Public Interest Litigation allows citizens or NG@s approach the courts to seek justice on
behalf of marginalized groups or to address broadetetal issues. PIL enables the judiciary
to intervene and protect human rights, environmadacerns, and other public interests. It
plays a pivotal role in holding authorities accali and bringing about systemic changes
for the benefit of society.

Proactive Legal Education
Promoting legal education and awareness from afy emge can instill a sense of
responsibility and respect for the law in socidiytegrating legal education into school

10 UN Women. (n.d.). Access to Justice. Availablehttps://www.unwomen.org/en/what-we-do/ending-vicken
against-women/access-to-justice.

11 The World Bank. (2021). How Technology is Transfimgn Access to  Justice.
https://www.worldbank.org/en/news/feature/2021/F3ibw-technology-is-transforming-access-to-justice.

12 American Bar  Association. (n.d.). Alternative Dispu Resolution.  Available  on
https://www.americanbar.org/groups/dispute_resofitesources/programs/alternativedisputeresolution/
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curricula can create a more informed citizenry tnaderstands its rights and responsibilities,
fostering a culture of legality and justice.

Promoting legal literacy and awareness is a cregalponent of improving Access to Justice.

Governments and civil society organizations shoolest in public education campaigns to

inform citizens about their rights, legal procedirand available resources (Canadian Bar
Association, n.d.). An informed populace is bettquipped to assert their rights and navigate
the legal system effectively.

Measuring Impact and Outcomes

Evaluating the impact and outcomes of legal aid aswess to justice programs is crucial for
identifying areas of improvement and ensuring antahility. Implementing performance
indicators and conducting regular assessments hadpsure the effectiveness of these
initiatives.

To ensure the effectiveness of Legal Aid programegular evaluation and data-driven
analysis are crucial. Monitoring outcomes and assgshe impact of Legal Aid initiatives on

individuals and communities can inform policy impements and resource allocation (World
Bank Group, 2021}

Supreme Court of India’s role in promoting Legal Aid and upholding Justice for all

The Supreme Court of India has consistently reaaghithe importance of legal aid and
access to justice as fundamental rights enshringtid Indian Constitution. The Court has
taken several steps to promote and uphold theBtsyignsuring that justice is accessible to all
sections of society.

Here are some key points highlighting the SupreroarCof India's stand on legal aid and
access to justice:

1. Article 39A of the Indian Constitution: The Supreme Court has interpreted Article 39A,
which is one of the Directive Principles of Stawiéy, as embodying the right to legal
aid and access to justice. This article emphadizeseed to provide free legal aid to
those who cannot afford it, ensuring that justiceat denied due to economic reasons.

2. Legal Services Authorities Act, 1987.The Supreme Court played a crucial role in the
enactment of the Legal Services Authorities Aci87L9This legislation established legal
services authorities at the national, state, astticli levels to provide free legal aid and
assistance to marginalized and disadvantaged seaifcsociety.

13 Canadian Bar Association. (n.d.). Legal Literacy. aable on https://www.cba.org/Publications-
Resources/Resources/Legal-Literacy

4 World Bank Group. (2021). Access to Justice and alegAid. Available on
https://www.worldbank.org/en/topic/justice/publiicat/access-to-justice-and-legal-aid.
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3. Expanding the Scope of Legal Aid:The Supreme Court has broadened the scope of
legal aid beyond the traditional court represeatatit has recognized the importance of
pre-litigation advice, alternative dispute resalnti and mediation as part of legal aid
services to expedite justice and reduce the burdesourts.

4. Public Interest Litigation (PIL): The Supreme Court has been instrumental in promoti
Public Interest Litigations (PILs) as a mechanisin &ddressing systemic issues and
protecting the rights of marginalized communitiefi._s allow citizens and NGOs to seek
justice on behalf of others and have been usech@émnpion causes related to human
rights, environmental protection, and social juestic

5. Expanding Legal Aid Infrastructure: The Court has emphasized the need to strengthen
legal aid infrastructure, including legal aid ctigj para-legal volunteers, and awareness
campaigns, to enhance access to justice for all.

6. Right to Speedy Trial: The Supreme Court has reaffirmed that the righedal aid and
access to justice includes the right to a speedly émsuring that justice is not delayed or
denied.

Supreme Court of India has delivered several sigant judgments on legal aid, reaffirming
its commitment to uphold the right to access jestior all citizens, especially the
marginalized and disadvantaged. Some notable judgneclude:

Hussainara Khatoon vs. State of Bihg1979}°

In this landmark case, the Supreme Court highldjhtiee issue of undertrial prisoners

languishing in jails for long periods without legapresentation. The Court held that the right
to speedy trial is an integral part of the rightlife and personal liberty guaranteed under
Article 21 of the Indian Constitution. It emphasizbe importance of providing free legal aid

to undertrial prisoners who cannot afford legarespntation.

Khatri vs. State of Biha(1981}°

In this case, the Supreme Court recognized thatridjet to free legal services is a
fundamental right guaranteed under Article 21 ef@wonstitution. It held that access to justice
must not be denied to any accused person duekofdimancial resources or illiteracy.

Suk Das vs. Union Territory of Arunachal Prade{ti986}’

The Court reaffirmed that the right to free leg@ & not only available to accused persons
during the trial but also at the pre-trial stageewlthe person is first arrested and interrogated
by the police. It emphasized that free legal aidusth be made available to ensure a fair
investigation and protection of the accused's sight

151979 AIR 1369.
161981 AIR 1068.
171986 AIR 928.
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State of Maharashtra vs. Manubhai Pragaji Vasti995}3

In this judgment, the Supreme Court held that ifa@meused person is unable to engage a
lawyer due to financial constraints or any otheasmm, the State is under a constitutional
obligation to provide free legal aid to ensureiatféal.

Central Public Information Officer, Supreme Courtsy Subhash Chandra Agarw4R019)

In this case, the Supreme Court held that the effit the Chief Justice of India (CJl) is a
public authority under the Right to Information (lRAct, and hence, it is required to disclose
information related to the appointment of judges ather administrative matters. This
judgment highlights the Court's commitment to tparency and accountability, which are
crucial in ensuring the effective implementatioriegfal aid and access to justice.

These judgments reflect the Supreme Court of lediahsistent and unwavering stance on the
importance of legal aid as a fundamental right @adole in upholding the principles of
justice and equality enshrined in the Indian Caoutin

Conclusion

Legal aid and access to justice are dynamic presefigat require ongoing commitment,

collaboration, and innovation. By addressing thigjue needs of various marginalized groups,
promoting legal literacy, and empowering individudb participate actively in the legal

system, we can foster a more inclusive and equaitaddciety. Governments, legal

professionals, civil society organizations, andivitials must work collectively to ensure

that legal aid and access to justice are not mexghjrational ideals but tangible realities for
everyone, regardless of their background or cir¢antes. Through these concerted efforts,
we can build a legal system that embodies the iptex of fairness, justice, and equality,

creating a more just world for all.

181995 5 SCC 730.



